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Members of Operation Dudula are ‘vigilantes’ since they 
have assumed law enforcement functions and operate 
without any legal authority. It is clear that the methods 
Operation Dudula members have used include intimidation, 
harassment, abuse, theft and the destruction of property. 
In some instances, their incitement leads to the murder of 
both migrants and South Africans. Their supporters attack 
poor and vulnerable persons such as vegetable hawkers, 
and they brutally killed Mr Elvis Nyathi, a gardener.

This is based on the following facts:

1. According to the South African Constitution and 
international law binding on South Africa, everyone in 
South Africa is entitled to fundamental human rights 
and freedoms regardless of their migration status. 
This means that all people, including refugees, asylum 
seekers and migrants (both in regular and irregular 
situations)1  presently living in South Africa enjoy all of 
the human rights in the Bill of Rights and international 
law.

2. We use the term ‘migrants’ to describe all individuals, 
i.e. refugees, asylum seekers, migrant workers, or 
people in regular or irregular situations, irrespective 
of their migration status under the law. In accordance 
with UN General Assembly Resolution No. 3449 (9 
December 1975), the term ‘illegal’ should not be used 
to refer to migrants in an ‘irregular situation’.

3. Universality of human rights means that these rights 
apply to every human being regardless of where they 
were born, their skin colour or their economic status 
and beliefs. 

4. Government has a constitutional and international 
obligation to respect, protect, promote and fulfil the 
rights of all people regardless of their nationality. The 
obligation to protect includes protection against any 
violations by third parties.

5. The South African Police Service (SAPS) is 
constitutionally mandated to prevent, combat and 
investigate crime, to maintain public order, to protect 
and secure the inhabitants of the Republic and their 
property, and to uphold and enforce the law. The SAPS 
is obliged to protect and secure all inhabitants of the 
Republic regardless of their migration status.

6. Operation Dudula members are wrong in claiming 
that they perform citizen arrests. A ‘citizen’s arrest’ 
constitutes an exception because law enforcement 
remains the constitutional prerogative of the SAPS 
and can only take place in circumstances strictly 
prescribed by law.

1 For the purposes of this research paper, the term ‘migrant’ is used to refer to non-South African nationals who reside in South Africa. The term ‘migrant’ 
is synonymous with ‘international migrant’ and thus internal migration within national borders is excluded from the discussion. We use the term ‘migrant’ 
to describe all individuals (i.e. refugees, asylum seekers, migrant workers, or people in regular or irregular situations) irrespective of their migration status 
under the law. Irregular migration refers to a situation where a migrant has not followed the appropriate legal steps or where migrants do not have the 
appropriate documentation. 

7. The provisions on citizen’s arrest (Section 42 of the 
Criminal Procedure Act No. 51 of 1977) requires 
that the arrester conducting the arrest witnesses 
the commission of a serious crime or an attempt 
to commit a serious crime, or has a ‘reasonable 
suspicion’ that a serious crime has been committed. 
The law stipulates that only individuals who commit 
the most serious crimes listed under Schedule 1 (e.g. 
treason, sedition, murder, rape, fraud, or assault 
where a dangerous wound is inflicted), as well as 
other offences punishable by imprisonment exceeding 
six months without the possibility of a fine, can be the 
subject of an immediate ‘citizen’s arrest’.

8. Crimes punishable by imprisonment exceeding six 
months without the possibility of a fine would fall 
beyond the scope of a ‘citizen’s arrest’ since it would 
require specific knowledge of the crime and would 
need additional investigations before the arrest could 
be carried out. The law does not mandate private 
citizens to conduct investigative activities for the 
purpose of a ‘citizen’s arrest’. 

9. Drug-related offences are Schedule 2 offences and 
hence are excluded from the scope of a ‘citizen’s 
arrest’.

10. The law does not authorise a private person to request 
documents confirming anyone’s migration status in 
South Africa. In accordance with the Immigration Act 
No. 13 of 2002, only a police officer or an immigration 
officer can request any person to ‘identify himself 
or herself as a citizen, resident or foreigner’. When 
members of Operation Dudula ask people to produce 
identity documents, they are acting unlawfully.

11. The Refugees Act No. 130 of 1998 provides that even 
if a foreigner is in the country in contravention of the 
Immigration Act, that person may not be considered 
an ‘illegal foreigner’ if they fall within the ambit of 
the Refugees Act. The Refugees Act prescribes a clear 
prohibition against the detention of asylum seekers as 
‘illegal foreigners’ under the Immigration Act. 

12. The presence of police officers when Operation 
Dudula members conduct their ‘operations’ does not 
legitimise the actions of Operation Dudula members. 
The law strictly prescribes the instances where a 
private person can assist (Section 42(1)(b) of the 
Criminal Procedure Act) or must assist (Section 47 of 
the Criminal Procedure Act) a police officer with an 
arrest. None of these exceptions applies to Operation 
Dudula’s activities.

Executive summary
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13. By harassing, being physically and verbally abusive, 
intimidating and resorting to violence, Operation 
Dudula members violate migrants’ rights to equality, 
dignity, life, security of person, privacy, to be free 
from torture, inhuman, degrading treatment, and to 
be free from unlawful arrest and detention, which are 
prescribed both under the South African Constitution 
and in international law. Operation Dudula activities 
amount to xenophobia and xenophobic violence, and 
are unlawful.

14. In addition, actions by Operation Dudula members 
may amount to hate speech under the Promotion of 
Equality and Prevention of Unfair Discrimination Act  
(PEPUDA) No. 4 of 2000 . Consequently, the affected 
individuals have a right to vindicate their rights in South 
African civil courts and seek damages for the harm 
suffered. The conduct of Operation Dudula members 
may amount to crimes under South African law.

15. By failing to protect people’s human rights against 
violations perpetrated by Operation Dudula 
members and by failing to adequately respond to 
these violations through effective investigations and 
prosecutions, the South African government has failed 
in its constitutional and international obligations. By 
condoning xenophobia and xenophobic violence and  
by poorly implementing legislative and policy 
regulations aimed at preventing these human rights 
violations, South African government officials and 
ministers have further violated the positive obligations 
to uphold the rights of all people in South Africa 
regardless of their nationality or migration status.

16. Section 53 of the Criminal Procedure Act states that 
police officials and private persons who act in a way 
that cannot be justified on the basis of, among others, 
Section 42 of the Criminal Procedure Act (describing 
a citizen’s arrest), will always be liable in private law.

Members of Operation Dudula are ‘vigilantes’ since they  
have assumed law enforcement functions and operate  
without any legal authority. 
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1. Introduction

Human rights are not a matter of charity, nor are they a reward for  
obeying immigration rules. Human rights are inalienable entitlements  
of every human being, wherever they are and whatever their status.

(Navi Pillay, a South African judge and a former UN High Commissioner for Human Rights2)

2 OHCHR (United Nations Office of the High Commissioner for Human Rights), The Economic, Social and Cultural Rights of Migrants in an Irregular Situation, 2014, 
https://www.ohchr.org/sites/default/files/Documents/Publications/HR-PUB-14-1_en.pdf, p. 9. 

3 Reuters, ‘Anti-migrant vigilante group Dudula stokes tensions in South Africa’, 31 March 2022, https://www.reuters.com/world/africa/anti-migrant-vigilante-group-
dudula-stokes-tensions-south-africa-2022-03-31/.

4 It echoes genocidal intent.
5 Nhlanhla ‘Lux’ Dlamini (named as Ntlantla Mohlauli on the official charge sheet) is the leader of Operation Dudula. He came to the public’s attention during looting 

in July 2021, where he published a video of himself wearing a ‘Soweto Defence Force’ cap, claiming to be protecting Maponya Mall from looters (Lizeka Tandwa 
and Paddy Harper, ‘Dudula vigilante group has the ANC stamp of approval’, Mail and Guardian, 1 April 2022, https://mg.co.za/politics/2022-04-01-dudula-vigilante-
group-has-the-anc-stamp-of-approval/). 

South Africa has a long history of discrimination against people 
who live within its borders, with formal discrimination a part 
of our shared political, economic and cultural history from 
colonial and apartheid-era times. Despite the transition to 
democracy and the constitutional and legislative prohibitions 
against unfair discrimination which it brought (including the 
1996 Constitution as well as the Promotion of Equality and 
Prevention of Unfair Discrimination Act (PEPUDA) No. 4 of 
2000 and the 2019 National Action Plan to Combat Racism, 
Racial Discrimination, Xenophobia and Other Intolerances), 
discrimination, and the inequality often reflected along racial 

and gender lines, remains a part of the lives of the majority of 
people living in South Africa. 

Operation Dudula has become known for organised actions 
targeting migrants, with a focus on those from other African 
countries. Operation Dudula members have organised several 
anti-migrant marches including in Soweto, Hillbrow and 
Rosslyn; and its members were recently denied permission to 
march in Durban.3 Operation Dudula (a Zulu word meaning 
‘eradicate’,4 ‘push back’, ‘drive back’, ‘bulldoze’ or ‘weed out’), 
founded and led by Nhlanhla ‘Lux’ Dlamini,5 is a Soweto-based 
group that is not formally affiliated with any political party but 

Operation Dudula’s vigilantism: A threat to the rule of law and the Constitution 1



has been openly supported by some politicians, including 
members of the African National Congress (ANC), who appear 
to have noticed the rising popularity of Operation Dudula and 
its anti-migrant message.6 Nhlanhla ‘Lux’ Dlamini and other 
members of Operation Dudula claim that by ‘driving migrants 
out of South Africa’, they are acting in the interest of all South 
Africans and that their actions are in accordance with the law. 

This paper demonstrates that Operation Dudula’s activities 
are not only unlawful but are, in fact, in violation of rights 
guaranteed by both our Constitution and international law. 
The South African state or individuals involved could be held 
accountable for these violations before domestic courts or, 
arguably, international bodies. 

In light of the above, this paper responds to claims that 
Operation Dudula operates in accordance with the law and 
is intended to:

• Highlight the legal basis for an arrest by a private person 
without a warrant, commonly referred as a ‘citizen’s 
arrest’;

• Demonstrate the difference between a citizen’s arrest 
and vigilantism;

• Stress South Africa’s international and constitutional 
obligations with respect to the rights of migrants in the 
current context; and

• Demonstrate how Operation Dudula and the South 
African state violate migrants’ rights in South Africa.

6 Ibid.
7 Some of the organisations include the Centre for Sociological Research and Practice, Lawyers for Human Rights, the Foundation for Human Rights, Right to Know 

activists, Africa Unite, Afrika Awake, the African Diaspora Forum, Vuka Academy, the South African Federation of Trade Unions (SAFTU), the Congress of South 
African Trade Unions (COSATU), the Informal Traders Association, the Africa Diaspora Workers Network and GroundUp.

8 European Commission, ‘Irregular migration’, Migration and Home Affairs, no date, https://ec.europa.eu/home-affairs/pages/glossary/irregular-migration_en.
9 OHCHR, Recommended Principles and Guidelines on Human Rights at International Borders, no date, https://www.ohchr.org/sites/default/files/Documents/Issues/

Migration/OHCHR_Recommended_Principles_Guidelines.pdf, p. 12.

The paper also intends to facilitate the advocacy and 
mobilisation efforts of civil society organisations, in particular 
the Kopanang Africa Against Xenophobia (KAAX) movement,7 
which aims to counter the xenophobic and racist narrative 
on immigration and works to protect and promote the 
rights of migrants in South Africa. KAAX was established as a 
response to Operation Dudula and is composed of civil society 
organisations and individuals working in the human rights and 
social justice space.

At the outset, it is important to underline the distinction 
between irregular migration (migration that has not followed 
the appropriate legal steps or where migrants do not have the 
appropriate documentation) and so-called ‘illegal migrants’.8 
There is no such thing as an ‘illegal migrant’, and this term 
should not be used as it has policy and social implications, 
implying that the migrant has committed a crime. The United 
Nations (UN) Office of the High Commissioner for Human 
Rights (OHCHR) published the Recommended Principles 
and Guidelines on Human Rights at International Borders in 
accordance with UN General Assembly Resolution No. 3449 
(9 December 1975) and states that ‘the term “illegal” should 
not be used to refer to migrants in an irregular situation’.9 
The presence of ‘illegal migrant’ in common discourse as well 
as Operation Dudula’s continued use of this term is deeply 
problematic as it is discriminatory against migrants and may 
result in further violence and discrimination. 

There is no such thing as an ‘illegal migrant’, and this term 
should not be used as it has policy and social implications, 
implying that the migrant has committed a crime.
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2.1 Fertile ground for widespread 
xenophobia
Xenophobic and racist narratives and violence, underpinned 
by deeply rooted prejudices and negative attitudes towards 
foreigners (particularly migrants from the African continent), 
are not new phenomena in South Africa and can be traced 
back decades. The Aliens Control Act No. 96 of 1991, which 
was eventually repealed by the Immigration Act No. 13 of 
2002, is a case in point. The police or immigration officer 
who suspected on ‘reasonable grounds’ that a person was 
an alien10 could request that person to present the relevant 
documents, failure of which could lead to their arrest without 
a warrant.11 The ‘reasonable ground’ in practice meant 
identifying an ‘illegal alien’ on the basis of skin colour or other 
body characteristics.12 The language and provisions of the 
Aliens Control Act created a framework for how immigrants 
were perceived and treated by the government, and the 
public,13 and has likely contributed to increased xenophobic 
sentiment. 

Xenophobic violence and discrimination are not limited to 
local communities. Politicians and community leaders use 
xenophobic language to escape accountability by presenting 
a nationalistic and xenophobic narrative which claims that 
migrants are preventing South Africans from succeeding rather 
than take responsibility for a dysfunctional, deeply corrupt 
state and systemic inequality. South Africa’s chronically high 
levels of unemployment and inequality, and the inability of 
many to access basic services, are not caused by migrants – 
yet migrants are often blamed for these systemic failures.

Already in the 1990s, when post-apartheid legislation and 
policies were taking shape, foreigners were used as scapegoats 
to justify the government’s failure to deliver basic services 
and curb unemployment. Mangosuthu Buthelezi, who was 

10 Section (1) of this Act states that ‘the term “alien” means a person who is not a South African citizen’.
11 Section 53(1), Aliens Control Act.
12 Human Rights Watch, “Prohibited Persons”: Abuse of Undocumented Migrants, Asylum-Seekers, and Refugees in South Africa, 1998, https://www.hrw.org/legacy/

reports98/sareport/. 
13 Carol Adjai and Gabriella Lazaridis, ‘People, state and civic responses to immigration, xenophobia and racism in the New South Africa’, Migration and Integration, 

15(2)(2014): 237–255, p. 239.
14 For example, Thomas F. Hicks, ‘The Constitution, Aliens Control Act, and xenophobia: The struggle to protect Africa’s pariah – the undocumented immigrant’, 

Indiana Journal of Global Legal Studies, 7(1)(Fall 1999): 393–418.
15 Ibid., at p. 403. 
16 Paddy Harper, ‘Ramaphosa slams ANC support for Operation Dudula’, Mail and Guardian, 4 April 2022, https://mg.co.za/politics/2022-04-04-ramaphosa-slams-

anc-support-for-operation-dudula/.
17 See Theresa Alfaro-Velcamp and Mark Shaw, ‘“Please GO HOME and BUILD Africa”: Criminalising immigrants in South Africa’, Journal of Southern African Studies, 

42(5)(2016): 983–988, p. 983. 
18 Katarzyna Zduńczyk, Chido Muzanenhamo, Katherine Brown and Zaid Kimmie, The State of Intolerance and Discrimination in South Africa 2017–2019, Foundation 

for Human Rights, 2021, https://www.fhr.org.za/2022/03/28/the-study-on-the-state-of-intolerance-and-discrimination-in-south-africa-2017-2019-by-the-
foundation-for-human-rights/. 

the Minister of Home Affairs (1994–2004), expressed openly 
xenophobic views about foreigners and tried to alienate 
immigrants by instilling fear into the public.14 It was during 
Buthelezi’s tenure that alleged ‘community organisations’ 
in support of the authorities were formed for the purpose 
of bringing undocumented immigrants to the police for 
repatriation.15 

In this context, the lack of a firm response by the South African 
government to the long history of ‘vigilantism’, including the 
activities of Operation Dudula, is particularly concerning. Only 
recently, almost a year after Operation Dudula was formed, 
has President Ramaphosa condemned Operation Dudula, 
reaffirming the rule of law and stating: ‘We cannot support 
a vigilante-type of move against a group of people — and 
particularly targeting them as foreign nationals, because 
[what] we are doing then is just to divide our people on the 
African continent.’16

Decades of a continuous xenophobic narrative, the 
criminalisation of migration17 and the lack of a firm response 
from government, which has failed to effectively investigate 
and prosecute acts of xenophobia and xenophobic violence, 
have resulted in increasing anti-migrant, xenophobic and racist 
sentiment that has often manifested in acts of discrimination 
and violence. 

2.2 Levels of xenophobia in  
South Africa
The most common form of discrimination experienced in 
South Africa is discrimination on the basis of race, with one 
in five South Africans reporting that racism affects their daily 
lives.18 As well as racial discrimination, discrimination on 
the basis of nationality (also known as xenophobia) is high. 
A report published in 2021 by the Foundation for Human 

2. Context
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Rights (FHR), relied on data from several attitudinal surveys,19 
showed that approximately 40% of South Africans and 53% 
of migrants believed that discrimination based on nationality 
exists in South Africa, with at least half of the population 
distrusting people from other African countries (53%) at a 
rate higher than non-African countries (50%).20 Migrants are 
the most distrusted group in South Africa.

Almost half (44%) of South Africans surveyed by the FHR in 
2017 (and 51% in the 2018 Afrobarometer Survey) thought 
that the government should not allow foreigners into South 
Africa, blaming them for taking jobs and benefits away from 
South Africans.21 More than half (60%) of South Africans 
believe that immigrants increase crime, take jobs and use 
up resources.22 There is clearly a problem with negative 
perceptions of migrants in South Africa, and this perception is 
most likely fuelling the discrimination and recurring violence 
against non-South Africans that breaks out periodically. 
As such, the FHR’s report references findings that almost 
one in five (18%) of foreign nationals surveyed had been 
discriminated against, and the fact that xenophobic incidents 
in 2019 increased by 62% since 2018 should not be a 
surprise.23 Xenophobic violence is generally characterised by 
displacement, with looting, physical assaults and deaths also 
occurring.24 Xenophobic violence happens throughout South 
Africa but is mainly found in Gauteng (40.1%), the Western 
Cape (21%) and KwaZulu-Natal (12.7%).25

The immigrant population in South Africa is significant. 
Although Statistics South Africa (StatsSA) emphatically does 
not make any estimation on irregular migrants, StatsSA 
Statistician-General Risenga Maluleke estimated a total of 
3.95 million foreign-born persons regardless of their migration 
status living in South Africa in 2021,26 most of whom live in 
Gauteng and the Western Cape.27

19 The 2021 FHR report reviewed the following attitudinal studies: the 2017 South African Social Attitudes Survey (SASAS) by the Human Sciences Research Council; 
the 2017 FHR Survey; the Governance, Public Safety and Justice Survey 2018/2019 by Statistics South Africa; the 2018 Afrobarometer Survey; and the 2017 South 
African Reconciliation Barometer (SARB) survey by the Institute for Justice and Reconciliation.

20 Zduńczyk et al., The State of Intolerance and Discrimination in South Africa 2017–2019, 2021 (fn 18), p. 33.
21 Ibid., at p. 33.
22 Ibid., at p. 33.
23 Ibid., at p. 37.
24 Ibid., at p. 37.
25 Human Rights Watch, “They Have Robbed Me of My Life”: Xenophobic Violence against Non-Nationals in South Africa, 2020, https://www.hrw.org/

report/2020/09/17/they-have-robbed-me-my-life/xenophobic-violence-against-non-nationals-south. 
26 Statistics South Africa, ‘Erroneous reporting of undocumented migrants in SA’, 6 August 2021, http://www.statssa.gov.za/?p=14569. 
27 Ibid.
28 Bheki C. Simelane, ‘Soweto group that aimed to “remove all illegal foreign nationals by force” muzzles members’, Daily Maverick, 21 June 2021, https://www.

dailymaverick.co.za/article/2021-06-21-__trashed-9/. 
29 Pumza Fihlani, ‘Dudula: How South African anger has focused on foreigners’, BBC News, 13 March 2022, https://www.bbc.com/news/world-africa-60698374. 
30 Ibid.
31 Thamsanqa D. Malinga, ‘Operation Dudula: Push for the positive, political smokescreen or populist opportunism?’, Daily Maverick, 27 March 2022, https://www.

dailymaverick.co.za/opinionista/2022-03-27-operation-dudula-push-for-the-positive-political-smokescreen-or-populist-opportunism/. 
32 ENCA, ‘Makhura wants to work with Operation Dudula’, 18 February 2022, https://www.enca.com/news/exclusive-makhura-wants-work-operation-dudula. 

2.3 Operation Dudula 
Operation Dudula’s first major action was a ‘clean-up’ 
operation in Soweto that took place in June 2021, supposedly 
targeting alleged drug dealers and people illegally occupying 
government property but in fact targeting migrants ‘suspected’ 
of being in South Africa illegally. During this action, looting, 
allegedly by Operation Dudula members, also took place. 
‘In the presence of dozens of armed police officers’, illegal 
occupants of a building were confronted (South Africans and 
foreign nationals), and in another incident a man accused of 
drug dealing was beaten.28 

Under the guise of addressing crime in communities, Operation 
Dudula targets migrants who some in the community blame 
for taking their jobs, drug dealing and criminality.29 Operation 
Dudula members are especially angry because they believe 
that employers hire irregular migrants because they can 
pay them less than they would a South African worker. This 
apparent recognition of the exploitation of migrants does not 
result in empathy but rather in anger against the exploited 
migrants themselves, and Operation Dudula has expanded its 
focus, with members now wanting to drive foreign workers 
and foreign business owners out of South Africa.30

Dlamini has claimed that he is working with government 
ministers,31 adding a layer of legitimacy to his actions, but 
has shown no proof of this support. However, Gauteng 
Premier David Makhura has said that the Gauteng provincial 
government wants to ‘work with organised civil society 
like Operation Dudula […] and work with law enforcement 
agencies’.32
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Dlamini was recently released on R1,500 bail after having been 
arrested in what Operation Dudula Secretary-General Zandile 
Dabula alleged to have been political interference by the 
Economic Freedom Front (EFF).33 Dlamini was likely arrested 
after a case had been opened against him by Soweto resident 
Victor Ramerafe when Ramerafe’s home was allegedly 
ransacked by Operation Dudula members.34 Operation Dudula 
members claimed that they had received a tip-off about drug 
dealing on the premises, but no drugs were found.35 Ramerafe 
claimed that Operation Dudula members, including Dlamini, 
had forcefully entered his house and ransacked it, and that 
the South African Police Service (SAPS) was present but were 
‘spectators who didn’t help’ and only told him to ‘open a case 
at the Dobsonville police station’.36

33 News24, ‘Nhlanhla “Lux” Dlamini’s arrest orchestrated by EFF, claims Operation Dudula’, 27 March 2022, https://www.news24.com/news24/southafrica/news/
nhlanhla-lux-dlaminis-arrest-orchestrated-by-eff-claims-operation-dudula-20220327. 

34 Times Live, ‘Operation Dudula leader Nhlanhla “Lux” Dlamini arrested’, 24 March 2022, https://www.timeslive.co.za/news/south-africa/2022-03-24-breaking-
operation-dudula-leader-nhlanhla-lux-dlamini-arrested/. 

35 Ibid.
36 News24, ‘Soweto man left traumatised after having his house ransacked by Operation Dudula members’, 29 March 2022, https://www.news24.com/news24/

southafrica/news/soweto-man-left-traumatised-after-having-his-house-ransacked-by-operation-dudula-members-20220329. 

The FHR, in discussion with members of the migrant 
community, has received (unofficial) reports of numerous 
violations of migrant rights by Operation Dudula members, 
including demanding documentation, threatening and 
intimidating community members, demanding landlords 
expel migrants, raping migrant women and beating migrant 
men. These violations are serious crimes and include assault, 
rape, robbery, theft and intimidation. The FHR has also heard 
reports that some SAPS officials appeared reluctant to prevent 
the actions of Operation Dudula members, even when those 
actions appeared unlawful and were clear violations of the 
rights of foreigners and South Africans. 

Politicians and community leaders use xenophobic language 
to escape accountability by presenting a nationalistic and 
xenophobic narrative which claims that migrants are preventing 
South Africans from succeeding rather than take responsibility 
for a dysfunctional, deeply corrupt state and systemic inequality. 
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3.1 South African Constitution 
The Constitution of the Republic of South Africa (1996), for 
the majority of rights in the Bill of Rights, does not place 
great emphasis on differentiating between the rights of South 
African citizens and any other people who live in South Africa. 
Indeed, the fundamental human rights protected under the 
Constitution apply to everyone in South African irrespective 
of their migration status.37 Most of the socio-economic 
rights and fundamental rights (equality, dignity, access 
to healthcare, education, water and sanitation, etc.) are 
applicable to everyone regardless of their nationality.38 The 
High Court, in Centre for Child Law and Others v. Minister of 
Basic Education, found that the right to education extends to 
everyone within the boundaries of South Africa irrespective 
of nationality and immigration status.39 In Somali Association 
of South Africa v. Limpopo Department of Economic 
Development, Environment and Tourism, the Supreme Court 
of Appeal overturned the decision of the North Gauteng High 
Court and declared that the closure of businesses owned and 
operated by refugees and asylum seekers was unlawful and 
invalid. The Court explicitly recognised the right of refugees 
and asylum seekers in South Africa to ‘seek employment’ or to 
self-employ.40 While the Supreme Court of Appeal dealt with 
the case of asylum seekers and refugees, a reading of the 
judgment could indicate that the right to work – work that is 
aimed at ensuring one’s survival and hence inherently linked 
to a person’s right to dignity – does indeed extend to anyone 
living in South Africa: 

Put differently, if, because of circumstances, a 
refugee or asylum seeker is unable to obtain 
wage-earning employment and is on the brink of 
starvation, which brings with it humiliation and 
degradation, and that person can only sustain him- 
or herself by engaging in trade, that such a 

37 Lawyers for Human Rights and Other v. Minister of Home Affairs and Other (CCT 18/03) [2004] ZACC 12; 2004 (4) SA 125 (CC); 2004 (7) BCLR 775 (CC) (09 March 
2004), par. 26. 

38 Khosa and Others v. Minister of Social Development and Others, Mahlaule and Another v. Minister of Social Development (CCT 13/03, CCT 12/03) [2004] ZACC 11; 
2004 (6) SA 505 (CC); 2004 (6) BCLR 569 (CC) (04 March 2004) (Constitutional Court). 

39 Centre for Child Law and Another v. Minister of Basic Education and Another [2019] ZAECGHC 126, par. 86, http://www.saflii.org/za/cases/ZAECGHC/2019/126.
html. 

40 Somali Association of South Africa v. Limpopo Department of Economic Development, Environment and Tourism [2014] ZASCA 143.
41 Ibid., at par. 43. 
42 In Larbi-Odam, an important early case, the Court interpreted the equality provision to protect against citizenship status. Thus, permanent residents employed 

as teachers who had been fired as non-citizens had to be reinstated. See Larbi-Odam and Others v. Member of the Executive Council for Education (North-West 
Province) and Another (CCT2/97) [1997] ZACC 16; 1997 (12) BCLR 1655; 1998 (1) SA 745 (26 November 1997). See also, Jonathan Klaaren, ‘Non-citizens and 
constitutional equality – Larbi-Odam v. The Member of the Executive Council for Education (North-West Province) 1998 1 (SA) 775 (CC)’, South African Journal on 
Human Rights, 14(2)(1998), p. 286. 

43 Emphasis added. 

person ought to be able to rely on the constitutional 
right to dignity in order to advance a case for the 
granting of a licence to trade as aforesaid.41

At the highest level, the rights of migrants are protected, 
and the government is obliged to provide access to socio-
economic rights to all people in South Africa – citizen or not. 
Migrants are protected from discrimination by the same 
legislation that prevents discrimination against any person 
in South Africa, in particular the equality provision under 
Section 9 of the Constitution.42 It is worth citing the equality 
provision in full:

9. Equality 

(1) Everyone is equal before the law and has the 
right to equal protection and benefit of the law.

(2) Equality includes the full and equal enjoyment 
of all rights and freedoms. To promote the 
achievement of equality, legislative and other 
measures designed to protect or advance persons, 
or categories of persons, disadvantaged by unfair 
discrimination may be taken. 

(3) The state may not unfairly discriminate directly 
or indirectly against anyone on one or more 
grounds, including race, gender, sex, pregnancy, 
marital status, ethnic or social origin, colour, sexual 
orientation, age, disability, religion, conscience, 
belief, culture, language and birth. 

(4) No person may unfairly discriminate directly or 
indirectly against anyone on one or more grounds in 
terms of subsection (3). National legislation must be 
enacted to prevent or prohibit unfair discrimination. 

(5) Discrimination on one or more of the grounds 
listed in subsection (3) is unfair unless it is 
established that the discrimination is fair.43

3. Applicable law
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In addition to Section 9 of the Constitution, the right to dignity 
(Section 10) is particularly relevant for our considerations, 
‘both in and of itself, and as an interpretive instrument for 
other rights’.44 In addition, the Constitution further guarantees 
everyone ‘the right to freedom and security of the person, 
which includes the right not to be deprived of freedom 
arbitrarily or without just cause’.45 The same provision 
entitles everyone in South Africa ‘to be free from all forms of 
violence from either public or private sources’.46 In Matebese 
v. Minister of Police, the Court found that: ‘The right to liberty 
is inextricably linked to human dignity.’47 Section 14 of the 
Constitution protects the right to privacy, in particular the 
right of everyone not to have their person or home searched, 
their property searched, their possessions seized, or the 
privacy of their communications infringed. Section 35(2) of 
the Constitution specifically highlights arbitrary detentions 
and identifies the protections afforded to persons in 
detention, while Section 33(1) provides for the guarantee of 
lawful, reasonable and procedurally fair administrative action.

3.2 International law 
International law48 prescribes South Africa’s international 
obligations with respect to all people under its jurisdiction 
irrespective of their migration status.49 While refugees and 
asylum seekers are entitled to specific protection under 
international and regional refugee law,50 under international 
law, South Africa is obliged to ensure, protect and fulfil 
people’s right to life, dignity, security of person and the 
right to be free from torture, cruel, inhuman or degrading 

44 Wayne Ncube and Charné Tracey, Monitoring Policy, Litigious and Legislative Shifts in Immigration Detention in South Africa, Lawyers for Human Rights, 2020, 
https://www.lhr.org.za/wp-content/uploads/2020/06/Detention-Report-Final-Final-Digital-1.pdf, p. 18.

45 Section 12(1)(a), 1996 Constitution. 
46 Section 12(1)(c), 1996 Constitution.
47 Matebese v. Minister of Police [2019] ZAECPEHC 37, par. 15. 
48 The Universal Declaration of Human Rights; the International Covenant on Civil and Political Rights (ICCPR); the International Covenant on Economic, Social and 

Cultural Rights (ICESCR); the African Charter on Human and Peoples’ Rights; the Protocol to the African Charter on Human and Peoples’ Rights on the Rights 
of Women in Africa; the International Convention on Refugees; the Convention on the Rights of the Child; the Convention on the Elimination of All Forms of 
Discrimination Against Women; and the International Convention on the Elimination of All Forms of Racial Discrimination. 

49 See also Section 7(2), 1996 Constitution; OHCHR, ‘What are human rights?’, no date, https://www.ohchr.org/en/what-are-human-rights#:~:text=These%20
universal%20rights%20are%20inherent,work%2C%20health%2C%20and%20liberty. 

50 ‘All persons who meet the refugee criteria under international refugee law are refugees for the purposes of international law, whether or not they have 
been formally recognized as such.’ See, notably, the 1951 Convention relating to the Status of Refugees and its 1967 Protocol, the Convention Governing the 
Specific Aspects of Refugee Problems in Africa and the Cartagena Declaration on Refugees. As cited in OHCHR, Principles and Guidelines Supported by Practical 
Guidance, on the Human Rights Protection of Migrants in Vulnerable Situations, https://www.ohchr.org/sites/default/files/Documents/Issues/Migration/
PrinciplesAndGuidelines.pdf, p. 2. 

51 In 1998, South Africa ratified the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. Article 10 stipulates that states 
parties to the Convention shall train and educate their public servants and other people (which would include private individuals) who are involved in the custody, 
interrogation, or treatment of any individual subjected to any form of arrest, detention, or imprisonment, regarding prohibition against torture. Subsequently, 
Article 16 says states parties are also obliged to prevent all acts of cruel, inhuman, or degrading treatment or punishment in any territory under their jurisdiction, 
and to investigate any allegation of such treatment.

52 Article 4(2), ICCPR.
53 Economic and Social Council, Committee on Economic, Social and Cultural Rights, ‘Concluding observations on the initial report of South Africa’, UN Doc. E/C.12/

ZAF/CO/1, 29 November 2018, par. 79. 
54 Article 2(1), ICCPR; UN Human Rights Committee, CCPR General Comment No. 15, ‘The position of aliens under the Covenant’, 11 April 1986, https://www.

refworld.org/docid/45139acfc.html, par. 1. In its General Recommendation No. 30 on Discrimination against Non-Citizens, 5 August 2004, the UN Committee on 
the Elimination of Racial Discrimination also confirmed that ‘States Parties are under an obligation to guarantee equality between citizens and non-citizens in the 
enjoyment of [human] rights to the extent recognized under international law’, https://www.refworld.org/docid/45139e084.html.

55 See Articles 1 and 2, which state that ‘all human beings are born free and equal in dignity and rights’, and ‘everyone is entitled to all the rights and freedoms set 
forth in this Declaration, without distinction of any kind’. 

56 Article 2(1).
57 See Article 2(2). Furthermore, ‘Article 2(3) of the International Covenant on Economic, Social and Cultural Rights establishes one limited exception to the principle 

of non-discrimination on grounds of nationality in the enjoyment of the rights of the Covenant. This provision states: “Developing countries, with due regard to 
human rights and their national economy, may determine to what extent they would guarantee the economic rights recognized in the present Covenant to non-
nationals”. However, Article 2(3) must be narrowly construed; the exception applies only to developing countries and it only concerns economic rights’– as cited in 
OHCHR, Principles and Guidelines Supported by Practical Guidance on the Human Rights of Migrants in Vulnerable Situations (fn 50), p. 3. 

58 Article 2. 

treatment or punishment,51 among others. These rights are 
non-derogable, meaning that no limitations may be imposed 
on their enjoyment, even in special circumstances such as 
internal political instability or a public emergency.52 

While the South African state is under an obligation to refrain 
from violating the rights of migrants (i.e. the right to life or 
security of person) and to protect them against violations by 
third parties, it also has the obligation to proactively put in 
place laws, mechanisms and procedures aimed at ensuring 
the rights of migrants and at preventing any violations of their 
rights. 

Regrettably, South Africa has not acceded to the International 
Convention on the Protection of the Rights of All Migrant 
Workers and Members of their Families. In its concluding 
observations with respect to South Africa’s compliance with 
its duties under the International Covenant on Economic, 
Social and Cultural Rights (ICESCR), the UN Committee on 
Economic, Social and Cultural Rights recommended that 
South Africa consider ratifying the Convention.53

The principles of equality and non-discrimination lie at 
the heart of the international and regional human rights 
framework.54 In addition to the Universal Declaration of Human 
Rights,55 the International Covenant on Civil and Political Rights 
(ICCPR)56 and the ICESCR,57 the African Charter on Human 
and Peoples’ Rights clearly states that ‘every individual shall 
be entitled to the enjoyment of the rights and freedoms 
recognized and guaranteed in the present Charter without 
any discrimination’.58 The ICCPR permits a distinction between 
national and non-nationals only with respect to three rights: 
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Article 25 (on the right to vote and take part in public affairs); 
Article 12 (which reserves the right to freedom of movement 
within a country to foreigners who are lawfully present within 
the country); and Article 13 (which applies only to aliens). 
Other rights apply to all individuals without any distinction. 
The Committee on the Elimination of Racial Discrimination 
made it clear that states parties must ensure that laws 
prohibiting racial discrimination cover non-citizens regardless 
of their immigration status, and that their implementation has 
no discriminatory effects on such non-citizens.59

Like the ICCPR, the ICESCR guarantees to ‘everyone’ the 
rights it entails, including the right to work, to just and 
favourable conditions of work, to trade union freedoms, to 
social security, to an adequate standard of living, to health 
and to education.60 The Committee on the Elimination of 
Racial Discrimination recognised the vulnerability of workers 
in the informal economy, calling on states parties to take the 
requisite measures to reduce to the fullest extent possible 
the number of workers outside the formal economy and to 
ensure that these measures ‘reflect the fact that people living 
in an informal economy do so for the most part because of 
the need to survive, rather than as a matter of choice’.61

The right to life, which ‘should not be interpreted narrowly’, 
concerns the ‘entitlement of individuals to be free from acts 
and omissions that are intended or may be expected to cause 
their unnatural or premature death, as well as to enjoy a life 
with dignity’.62 The UN Human Rights Committee interpreted 
this right as entailing effective criminal prohibitions on all 
manifestations of violence or incitement to violence that are 
likely to result in the loss of life, such as ‘“honour” killings, 
lynching, violent hate crimes’.63 The Committee was also 
concerned with ‘the failure on the part of the police and 
judicial authorities to investigate prosecute and punish hate 
crimes and racially motivated attacks against ethnic and 
religious minorities’.64 

59 UN Committee on the Elimination of Racial Discrimination, General Recommendation No. 30 on Discrimination against Non-Citizens, 5 August 2004 (fn 54), par. 7.
60 OHCHR, The Economic, Social and Cultural Rights of Migrants in an Irregular Situation, 2014 (fn 2), p. 23. For example, Article 6(1) of the ICESCR stipulates that ‘the 

States Parties [...] recognize the right to work, which includes the right of everyone to the opportunity to gain his living by work which he freely chooses or accepts, 
and will take appropriate steps to safeguard this right’.

61 Committee on Economic, Social and Cultural Rights, General Comment No. 18, 2005, par. 10. 
62 UN Human Rights Committee, General Comment No. 36, ‘Right to Life’, CCPR/C/GC/36, 3 September 2019, par. 3. 
63 Ibid., at par. 20 (footnotes omitted). 
64 UN Human Rights Committee, ‘Russian Federation – Concluding observations of the Human Rights Committee’, CCPR/C/RUS/CO/6 and Corr.1, par. 11.
65 Article 9 stipulates that: ‘No one shall be deprived of his liberty except on such grounds and in accordance with such procedure as are established by law.’
66 UN Human Rights Committee, General comment No. 35: Article 9, https://www.nichibenren.or.jp/library/ja/kokusai/humanrights_library/treaty/data/HRC_

GC_35e.pdf, par. 3 (footnotes omitted).
67 Ibid., at par. 8 (footnotes omitted), emphasis added. 
68 Principle 2 states: ‘Arrest, detention or imprisonment shall only be carried out strictly in accordance with the provisions of the law and by competent officials or 

persons authorized for that purpose.’ The principles also provide that a foreigner ‘shall be promptly informed of his right to communicate by appropriate means 
with a consular post or the diplomatic mission […] or with the representative of the competent international organization, if he is a refugee or is otherwise under 
the protection of an intergovernmental organization’. See Principle 16(2).

69 UN General Assembly, Transforming Our World: The 2030 Agenda for Sustainable Development, A/RES/70/1, 21 October 2015, https://www.un.org/en/
development/desa/population/migration/generalassembly/docs/globalcompact/A_RES_70_1_E.pdf, par. 29. Examples of the targets of 17 Sustainable 
Developments Goals that are applicable to everyone regardless of their immigration status include: social protection (1.3); access to basic services (1.4); health 
(3.8); education (4.1–5); decent work (8.8); and access to justice (16.3). See also, Goal 1 – End Poverty in all its forms everywhere, https://sdgs.un.org/goals/goal1.

70 The text of the resolutions differs slightly, see UN General Assembly, Resolution adopted by the General Assembly on 19 September 2016, ‘New York Declaration 
For Refugees and Migrants’, UN Doc. A/RES/71/1, https://www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/71/1, par. 5; and UN General Assembly, 
Resolution adopted by the General Assembly on 19 December 2018, ‘Global Compact for Safe, Orderly and Regular Migration’, UN Doc. A/RES/73/195, https://
www.un.org/en/development/desa/population/migration/generalassembly/docs/globalcompact/A_RES_73_195.pdf, par. 11. States parties have also committed to 
‘ensure that all migrants, regardless of their migration status, can exercise their human rights through safe access to basic services’ (see par. 31).

Article 9 of the ICCPR sets out the scope of the right to liberty 
and the security of the person, which prohibits any forms 
of arbitrary arrest and detention65 and entails ‘freedom 
from injury to the body and the mind, or bodily and mental 
integrity’. Article 9 guarantees those rights to everyone 
including, among others, ‘aliens, refugees and asylum seekers, 
stateless persons, migrant workers’.66

Although the UN Human Rights Committee does not 
specifically refer to a ‘citizen’s arrest’ when discussing Article 9 
of the ICCPR, it nevertheless found that: 

When private individuals or entities are empowered 
or authorized by a State party to exercise powers 
of arrest or detention, the State party remains 
responsible for adherence and ensuring adherence 
to article 9. It must rigorously limit those powers 
and must provide strict and effective control to 
ensure that those powers are not misused, and do 
not lead to arbitrary or unlawful arrest or detention. 
It must also provide effective remedies for victims 
if arbitrary or unlawful arrest or detention does 
occur.67

The Body of Principles for the Protection of All Persons under 
Any Form of Detention or Imprisonment, adopted by the UN 
General Assembly in 1988, provides further safeguards against 
unlawful or arbitrary arrest.68 Similarly, the 2030 Agenda for 
Sustainable Development includes a commitment to ensure 
the ‘full respect for human rights and the humane treatment 
of migrants regardless of migration status’.69 

In non-binding but significant international developments, 
the New York Declaration for Refugees and Migrants and the 
Global Compact for Safe, Orderly and Regular Migration have 
reaffirmed the core human rights treaties and committed 
states parties to fully respect, protect and fulfil the rights of 
all migrants regardless of their migration status.70 South Africa 
supported both resolutions. Notwithstanding its confirmation 
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of the principle of national sovereignty,71 the Global 
Compact includes ‘the commitment to eliminate all forms of 
discrimination, including racism, xenophobia and intolerance, 
against migrants and their families’.72 

3.3 Relevant domestic legislation 
and policy documents
Migrants in South Africa are a diverse group. Although many 
migrants face similar challenges with regards to xenophobic 
violence and discrimination, experiences differ based on their 
race, gender and migration status. One of the most vulnerable 
groups of migrants are forced migrants, those refugees and 
asylum seekers who are fleeing their countries and often 
face death or torture should they be forced to return. 
Approximately 9% of the recognised immigrant population in 
South Africa are forced migrants.73

The key legislative and policy documents that are relevant 
from the standpoint of our considerations include: 

• The Promotion of Equality and Prevention of Unfair 
Discrimination Act No. 4 of 2000 (PEPUDA);

• The Refugees Act No. 130 of 1998;

• The Immigration Act No. 13 of 2002; and 

• The National Action Plan to Combat Racism, Racial 
Discrimination, Xenophobia and Other Intolerances. 

Promotion of Equality and Prevention of Unfair 
Discrimination Act No. 4 of 2000 
PEPUDA gives effect to Sections 9 and 10 of the South African 
Constitution and defines discrimination as 

any act or omission, including a policy, law, rule, 
practice, condition or situation which directly 
or indirectly – (a) imposes burdens, obligations 
or disadvantage on; or (b) withholds benefits, 
opportunities or advantages from, any person on 
one or more of the prohibited grounds. 

Both the Constitution and PEPUDA list the prohibited grounds 
for unfair discrimination, which include ‘ethnic origin’. 
PEPUDA further defines nationality as an ‘ethnic or national 
origin’, which ‘includes practices associated with xenophobia 
and other adverse assumptions of a discriminatory nature but 
does not include rights and obligations normally associated 
with citizenship’.74

71 It includes the possibility to distinguish between regular and irregular migration status, see par. 15(c).
72 UN General Assembly, ‘Global Compact for Safe, Orderly and Regular Migration’ (fn 70), par. 15(f). 
73 OHCHR, Recommended Principles and Guidelines on Human Rights at International Borders, no date (fn 9).
74 In addition to the definition of ‘nationality’, see Section 34, PEPUDA.
75 Section 2, PEPUDA. 
76 Migration Policy Institute, ‘South Africa reckons with its status as a top immigration destination, apartheid history, and economic challenges’, 18 November 2021, 

https://www.migrationpolicy.org/article/south-africa-immigration-destination-history. 
77 Department of Home Affairs, ‘Refugee Status & Asylum’, http://www.dha.gov.za/index.php/immigration-services/refugee-status-asylum. 

Similarly, in its Section 1, PEPUDA defines equality as including 
‘the full and equal enjoyment of rights and freedoms as 
contemplated in the Constitution and includes de jure and  
de facto equality and also equality in terms of outcomes’. 
Section 1 also provides a definition of harassment as

unwanted conduct which is persistent or serious 
and demeans, humiliates or creates a hostile 
or intimidating environment or is calculated to 
induce submission by actual or threatened adverse 
consequences and which is related to […] a person’s 
membership or presumed membership of a group 
identified by one or more of the prohibited grounds 
or a characteristic associated with such group.

PEPUDA intends to give effect to the letter and spirit of the 
Constitution by ensuring, among other conditions, the ‘equal 
enjoyment of all rights and freedoms by every person’, the 
‘prevention of unfair discrimination’, the ‘protection of human 
dignity’, and the provision of ‘remedies for victims of unfair 
discrimination, hate speech and harassment and persons 
whose right to equality has been infringed’.75

One of the most vulnerable 
groups of migrants are forced 
migrants, those refugees 
and asylum seekers who are 
fleeing their countries and 
often face death or torture 
should they be forced to 
return.

Refugees Act No. 130 of 1998
The Refugees Act is the primary legislative document 
concerning refugees and asylum seekers. Refugees are 
permitted to access basic services such as education and 
healthcare, as well as to integrate into local communities. 
However, the Act has been amended several times to make 
South Africa a less desirable destination for asylum seekers.76 
Nevertheless, the South African government recognises that 
the state has an obligation to grant protection to refugees.77 
In particular, the Act states that ‘no person may be refused 
entry into the Republic, expelled, extradited or returned’ if 
by doing so the person ‘may be subjected to persecution’ or 
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have their ‘life, physical safety or freedom’ threatened.78 The 
Act further specifies that refugees are entitled to ‘full legal 
protection, which includes the rights set out in Chapter 2 of 
the Constitution’, including the ‘right not to be unlawfully 
arrested or detained’.79 

Asylum seekers must obtain a Section 22 permit from the 
Department of Home Affairs, which proves they are in the 
process of applying for refugee status. This permit is valid 
for three of six months while the asylum seeker waits for a 
second interview to determine their refugee status. Once 
refugee status has been granted, the refugee is issued with 
a Section 24 permit (also known as a Refugee Permit), which 
is valid for two years. Asylum seekers who are not granted 
a Section 22 or Section 24 permit must leave the country 
(or file an appeal) within 30 days. The process is both time 
consuming, with long queues, and poorly managed, with 
‘high levels of corruption, defunct systems, and opportunities 
for abuse’,80 which make accessing the proper documentation 
difficult for many. As such, many migrants who may otherwise 
be successfully and legitimately considered refugees are 
unable to access the protections, assistance and documents 
that they should rightly hold.

Immigration Act No. 13 of 2002
The Immigration Act regulates how non-South Africans enter, 
depart from and live in South Africa. The explicitly listed 
objectives of the Act include ‘promoting a human-rights 
based culture in both government and civil society in respect 
of immigration control’81 and ‘preventing and deterring 
xenophobia within the Department [of Home Affairs], any 
sphere of government or organ of State and at community 

78 Section 2, Chapter 1, Refugees Act No. 130 of 1998, http://www.dha.gov.za/images/REFUGEES_ACT_130_OF_1998.pdf. 
79 Ibid., at Section 27.
80 Lawyers for Human Rights, Costly Protection: Corruption in South Africa’s Asylum System, 2020, https://www.lhr.org.za/wp-content/uploads/2020/09/Corruption-

Report-V4-Digital.pdf, p. 23. 
81 Section 2(1)(a), Immigration Act, https://www.gov.za/documents/immigration-act. 
82 Ibid., at Section 2(1)(e).
83 Ibid., at Sections 34 and 41; Section 40(1)(l) of the Criminal Procedure Act No.51 of 1977 (hereafter referred to as the ‘CPA’). A peace officer is an officer who is a 

law enforcement officer appointed by the municipality. 
84 National Action Plan to Combat Racism, Racial Discrimination, Xenophobia and Other Related Intolerance, 2019, https://www.justice.gov.za/nap/docs/NAP-

20190313.pdf, p. 5.
85 Ibid.

level’.82 In addition, according to Section 2(e) of the Act, in 
order to achieve the Act’s objectives, the Department must, 
among other provisions, ‘educate communities and organs of 
civil society on the rights of foreigners, illegal foreigners and 
refugees, and conduct other activities to prevent xenophobia’.

Anyone who is in violation of the Immigration Act can be 
arrested by a police, immigration or peace officer,83 detained 
and deported. The detention and deportation process 
is subject to several legal protections that safeguard the 
constitutional rights of foreign nationals in detention or facing 
deportation. 

The Immigration Act defines an ‘illegal foreigner’ as a foreigner 
who is in South Africa in contravention of the Immigration 
Act, which includes someone who does not have an asylum-
seeker’s permit, formal recognition of their refugee status or 
a refugee ID, or a valid permit or visa in their passport.

National Action Plan to Combat Racism, Racial 
Discrimination, Xenophobia and Other Intolerances
The preamble to this National Action Plan considers 
xenophobia in South Africa to be the result of the ‘racist and 
isolationist policy of apartheid’, and the document itself is the 
‘guiding document behind national efforts to eradicate racism, 
racial discrimination, xenophobia and related intolerance’.84 
The National Action Plan lists ‘nationality, migrant or refugee 
status’ as being some of the characteristics that must be 
protected from hate crimes and hate speech, and it identifies 
migrants, refugees and asylum seekers as being a priority 
group for protection against xenophobia.85 A case in point – 
Action 16 is ‘Combat xenophobia’.

The Immigration Act defines an ‘illegal foreigner’ as a foreigner who 
is in South Africa in contravention of the Immigration Act, which 
includes someone who does not have an asylum-seeker’s permit, 
formal recognition of their refugee status or a refugee ID, or a valid 
permit or visa in their passport.

Foundation for Human Rights | Research Report10



The right of a private person to arrest another person should 
be understood in the context of South Africa’s constitutional 
and international obligations and the rights of all individuals 
in South Africa. It should also be interpreted as having 
regard to the rule of law and the democratic dispensation, 
where individuals have decided to delegate some of their 
powers and rights to the state. Accordingly, the Constitution 
recognises the supremacy of the rule of law86 and delegates 
enforcement powers to the SAPS.87 Consequently, it is against 
this background that a ‘citizen’s arrest’ should be exercised as 
an exception and not as a norm. 

The role of a private person in matters of criminal pursuit and 
arrest can be traced back to medieval England’s Statutes of 
Winchester in 1285. In the absence of an organised police 
force, ‘ordinary citizens were obligated to either initiate an 
arrest themselves upon witnessing a crime, or immediately 
join a communal hue and cry to pursue and capture a 
suspected criminal’. With the development of professional law 
enforcement and rising criminality, citizen arrests have been 
discouraged and become less common, whereas the precise 
regulations for a citizen’s arrest further limited its scope and 
application.88 As a result, the ‘preferred role for a private 
citizen has been confined to merely providing information or 
assisting in arrests only when called upon by a government 
agent in the dual hopes of restraining vigilante justice and 
reinforcing police professionalism’.89

Recognising the role of the general public in preventing and 
responding to criminality, the Criminal Procedure Act No. 51 of 
1977, hereafter referred to as ‘the CPA’, authorises individuals 
to conduct an arrest without a warrant in strictly prescribed 
situations. In S. v. Martinus 1990(2) SACR 568 (A), the Court 
warned that: ‘The power conferred on a private citizen to 
arrest without a warrant should be exercised sparingly and 
with great circumspection.’ In this regard, it should be noted 
that every deprivation of liberty is presumptively unlawful, 
and the onus is on the arrester to demonstrate that it was 
lawful.90

86 Section 1(d). 
87 Section 205(3), 1996 Constitution. 
88 ‘Citizens’ arrest’, in Larry E. Sullivan, Marie Simonetti Rosen, Dorothy Moses Schulz and M.R. Haberfeld (eds.), Encyclopedia of Law Enforcement, 2004. 
89 Ibid. 
90 For example, see Thandani v Minister of Law and Order 1991 (1) SA 702 (E) 707. 

Section 42 of the Criminal Procedure Act  
No. 51 of 1977 
Section 42 of the CPA allows a private person to make  
an arrest in the following circumstances:

(1) Any private person may without warrant arrest 
any person –

(a) who commits or attempts to commit in his 
presence or whom he reasonably suspects of having 
committed an offence referred to in Schedule 1;

(b) whom he reasonably believes to have 
committed any offence and to be escaping from 
and to be freshly pursued by a person whom 
such private person reasonably believes to have 
authority to arrest that person for that offence;

(c) whom he is by any law authorized to arrest 
without warrant in respect of any offence specified 
in that law;

(d) whom he sees engaged in an affray.

(2) Any private person who may without warrant 
arrest any person under subsection (1)(a) may 
forthwith pursue that person, and any other private 
person to whom the purpose of the pursuit has 
been made known, may join and assist therein.

(3) The owner, lawful occupier or person in charge 
of property on or in respect of which any person 
is found committing any offence, and any person 
authorized thereto by such owner, occupier or 
person in charge, may without warrant arrest the 
person so found.

4. What is a ‘citizen’s arrest’  
under South African law? 
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In this section, we deal with Section 42 of the CPA, as well 
as other relevant provisions, and analyse whether activities 
undertaken by Operation Dudula members against foreigners 
can be considered lawful under South African law.

5.1 Operation Dudula activities  
do not meet the elements of a 
citizen’s arrest
In this sub-section we analyse in detail Section 42 of the CPA, 
and we also reference Section 40(1)(l), which covers an arrest 
by a peace officer without warrant and is relevant for our 
analysis of Section 42. 

Section 42(1) 
Section 42(1)(a) 
An arrest by a private person under Section 42(1)(a) of the 
CPA can only be exercised if the arrester:

• Witnesses another person committing a crime listed 
under Schedule 1 of the CPA; 

• Witnesses another person attempting to commit a crime 
stipulated in Schedule 1; or

• Has a ‘reasonable suspicion’ that an offence under 
Schedule 1 has been committed.

Given the nature of ‘immigration-related offences’, which 
generally require recourse to some form of identification 
process or an assessment of one’s status in the Republic, 
it is difficult to see how a private arrester could witness 
the commission of, or the attempt to commit, such a 
crime. Accordingly, the only potentially relevant situation 
in this context is when a private arrester has a ‘reasonable 
suspicion’ that an offence has been committed. However, as 
demonstrated below, Operation Dudula’s activities fall short 
of any provision under Section 42 of the CPA. 

First, for the purpose of our analysis, it is important to determine 
what Schedule 1 offences are. Schedule 1 of the CPA contains 
a list of serious offences, which include public violence, 
murder, rape, sexual assault, kidnapping, breaking or entering 
a premises with intent to commit an offence, theft or fraud. 
Apart from the crimes specifically mentioned, Schedule 1 also 
includes offences for which a sentence may be imposed of 

91 Areff v. Minister van Polisie 1977 (2) SA 900 (A) 913B. 
92 Page 12 of Commentary on the Criminal Procedure Act (Etienne du Toit, Frederick J. de Jager, Andrew Paizes, Andrew St Quintin Skeen and Steph van der Merwe 

Bluris, Juta, 1993) read together with page 16, indicates that the discussion on Schedule 1 offences under Section 40 is also relevant for Section 42 of the CPA. 

imprisonment exceeding six months without the option of a 
fine. This provision only applies, however, to statutory offences 
and not to common law offences.91 It is important to note 
that a private person pursuing an arrest under  Section 42(1) 
of the CPA with respect to non-listed offences ‘will be 
required to possess a certain amount of knowledge of the 
maximum penalty which may be imposed for such offence’, 
but the ‘absolute certainty that the offence warranting the 
punishment specified in the Schedule, is not necessary’.92 
Given the specificity of immigration-related offences, there 
is little doubt that Operation Dudula members, being private 
persons, are unlikely to have the necessary knowledge 
of the punishment prescribed for the relevant offences. 

Section 42(1)(a) applies only to certain groups of offences, 
which include the most serious crimes. A lack of documents 
certifying someone’s status in the Republic certainly does not 
fall under the category of offences specified in Schedule 1 
of the CPA. None of the immigration-related offences is 
specifically mentioned in Schedule 1. 

Equally, the immigration-related offences stipulated 
under Section  49 of the Immigration Act do not meet the 
requirements of the provision in Schedule 1 of the CPA. Whereas 
some of the immigration-related offences under Section 49 
of the Immigration Act are punishable by imprisonment 
exceeding six months, they also provide for punishment by a 
fine as an alternative to imprisonment, and hence do not meet 
the requirement imposed by the provision under Schedule 1, 
which requires the imposition of ‘imprisonment exceeding 
six months without the option of a fine’. However, some 
immigration-related offences could potentially be qualified as 
Scheduled 1 offences. These include: 

• Section 49(3), which stipulates that: ‘Anyone who 
knowingly employs an illegal foreigner or a foreigner in 
violation of this Act shall be guilty of an offence and liable 
[on] the third or subsequent convictions of such offences 
by imprisonment not exceeding three years without the 
option of a fine.’

• Section 49(5) which states, with respect to a civil servant 
employed by the Department of Home Affairs who 
provides various forms of unauthorised assistance to 
‘illegal foreigners’, that such an offence is ‘punishable 
by imprisonment not exceeding three years without the 
option of a fine’. 

5. Why Operation Dudula activities  
cannot be considered citizen arrests 
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• Section 49(7), which states, with respect to a conspiracy 
of two or more persons to conduct an activity intended 
to violate this Act repeatedly, that ‘if part of such activity 
is conducted or intended to be conducted in a foreign 
country, the offence shall be punishable by imprisonment 
not exceeding four years without the option of a fine’.

While the reading of the provisions indicates that the three 
offences could potentially qualify as Schedule 1 offences, in 
practice it is difficult to see how they are a subject of a ‘citizen’s 
arrest’. As can be clearly observed, the exceptions above 
would require a private person to have specific knowledge of 
the particular circumstances of a person allegedly committing 
the offence. Such knowledge cannot be reasonably obtained 
by members of the public as it would require expert-led 
investigations and access to information and documentation 
that cannot be obtained by private individuals and such 
access would violate a foreigner’s right to privacy. In addition, 
members of the public are not explicitly authorised by the 
law to exercise such powers (i.e. search and seizure, access to 
private information and documents).93 Section 23(1)(b) of the 
CPA is applicable to a citizen’s arrest only as far as the offences 
in question involve Schedule 1 offences, which is not the case 
with respect to Operation Dudula activities. 

The stated aim of Operation Dudula is to target migrants 
because they are allegedly involved in selling drugs. This is 
based on the sweeping generalisation that all migrants are 
involved in crime. In any event, all drug-related crimes are 
Schedule 2 offences, and people suspected of such offences 
cannot be arrested by a private person. 

Section 24 of the CPA states that any person who is lawfully in 
charge or has occupation of any premises, and who reasonably 
suspects that stolen stock or produce is on the premises or in 
the custody of a person on the premises, can then enter the 
premises to search and seize the stock or produce at any time 
if a police official is not available. Section 24 is therefore of 
no assistance to Operation Dudula because they are neither 
lawfully in charge nor have occupation of the premises they 
have targeted as conducting unlawful activity.

Operation Dudula members also want to stop migrants from 
conducting business because, in their view, all businesses 
should be run by local South Africans. Conducting a lawful 
business is not an offence and, in any event, infringement of 
trade by-laws is not a Schedule 1 offence.

For the reasons stated above, anyone claiming that ‘having an 
irregular status’ in South Africa is a crime justifying a citizen’s 
arrest is wrong. 

It is important to note that ‘reasonable suspicion’ must be 
linked to the alleged offence under Schedule 1.94 Accordingly, 

93 See Sections 20–25, CPA. 
94 See Albert Kruger, Hiemstra’s Criminal Procedure, LexisNexis, 2008, p. 8. 
95 Lawyers for Human Rights, ‘Pretoria Magistrates’ Court awards damages for unlawful arrest and detention’, Press Statement, 15 March 2022, https://www.lhr.org.

za/lhr-news/press-statement-pretoria-magistrates-court-awards-damages-for-unlawful-arrest-and-detention/. 
96 Wiesner v. Molomo 1983 (3) SA 151 (A) 159E.
97 See Kruger, Hiemstra’s Criminal Procedure, 2008 (fn 94) p. 8; S. v. Purcell-Gilpin 1971 (3) SA 548 (RA); S. v. Miller 1974 (2) SA 33 (RA); Nkambule v. Minister of Law 

and Order 1993 (1) SACR 434 (T). 
98 See Kruger, Hiemstra’s Criminal Procedure, 2008 (fn 94), p. 8; R. v. Jones 1952 (1) SA 327 (EDL). 

any further analysis of reasonable suspicion seems irrelevant 
for the present case as it has already been proved that none 
of the crimes raised by Operation Dudula as justification 
for its actions justifies a citizen’s arrest under Section 42 of 
the CPA and, hence, Operation Dudula members have not 
been acting in accordance with the law. However, for the 
sake of completeness, we will make a few observations on 
‘reasonable suspicion’. 

An arrester may ‘reasonably suspect’ another person has 
committed a crime listed in Schedule 1 of the CPA. However, 
as pointed out by the Court in Duncan v. Minister of Law and 
Order, ‘reasonable suspicion’ is interpreted objectively and 
must be of such a nature that a reasonable person could 
have such a suspicion. In the recent judgment in the Roy 
Kamushinda v Minister of Police & Others case, the Pretoria’s 
Magistrate Court ‘considered whether the arresting officer 
had the prerequisite reasonable suspicion to conduct a 
warrantless search of Mr. Kamushinda and eventually held 
that he did not and that the stop and search crime prevention 
operation was thus unlawful, and Mr. Kamushinda was 
awarded his damages claim.’95

A reasonable suspicion must make sense, otherwise it is 
arbitrary and frivolous. As further found by the Court, a vague 
suspicion that there has possibly been an offence, which 
could be properly investigated after the arrest and thereby 
confirm the suspicion, is not a reasonable suspicion for the 
purposes of Schedule 1(a).96 

With respect to Section 40 of the CPA, which deals with an 
arrest by a peace officer without a warrant, the law requires 
that ‘when the peace officer has an initial suspicion, steps 
have to be taken to have it confirmed in order to make it a 
“reasonable” suspicion before the peace officer arrests’.97 For 
example:

In Jones supra a constable received a report from 
a responsible person that a man had hit a girl in 
the face with a sjambok, causing an open wound. 
The constable arrested the man without further 
ado, but the ‘open wound’ was not ‘dangerous’ as 
required by the Schedule. The constable should 
have obtained more information about the wound 
before he could have had sufficient grounds for 
reasonable suspicion. The arrest was unlawful and 
resistance to it was justified and therefore not 
punishable.98

Clearly, the example above suggests that the ‘reasonable 
suspicion’ must be formed strictly in relation to a Schedule 1 
offence and must have a strong basis in facts. 
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Section 42(1)(b) 
The second situation permitting a citizen’s arrest includes 
a situation where the arrester ‘reasonably believes’ that a 
suspected person has committed any offence and is being 
‘freshly pursued’ by another person with the authority to 
arrest the suspect for that crime. Accordingly, Section 42(1)(b) 
deals with any voluntary assistance given by a private person 
either to another private person or to a peace officer (i.e. a 
police officer) who is having difficulty arresting someone.

By way of an example, Section (1)(b) applies to the situation in 
which someone is fleeing and being pursued in circumstances 
from which it can reasonably be inferred that he or she has 
committed an offence (e.g. theft, assault), and in which a 
private person can arrest him or her without a warrant. 

The second exception justifying a citizen’s arrest is also not 
applicable to Operation Dudula activities. Even though the 
provision allows anyone in the Republic to arrest a person for 
any offence as defined under the law – which could potentially 
include ‘having an irregular status’ or drug-related crimes, as 
these are prescribed offences under South African law – the 
CPA also requires that the potential offender is escaping from 
and being pursued by a person that has the authority to arrest 
the offender (e.g. a private person pursuing a citizen’s arrest 
or a police officer).99

If a private person assists another private person in ‘arresting’ 
someone who appears to have committed a crime, an arrest 
will only be lawful if the private person who initiated the 
arrest has done so lawfully and has been authorised by the 
law to do so, with reference to the circumstances prescribed 
under Section 42(1)(a). As demonstrated previously, 
Operation Dudula activities targeting migrants are unlawful 
and do not constitute a citizen’s arrest. This means that any 
private person joining another private person in performing 
a citizen’s arrest on behalf of Operation Dudula will not be 
acting in accordance with Section 42(1)(b) and, hence, will be 
acting unlawfully. 

A person pursuing a citizen’s arrest must reasonably believe 
that these exceptional circumstances are applicable. In the 
case of a citizen’s arrest, therefore, the test for the arrest’s 
lawfulness is whether the arrester’s primary purpose was to 
hand the arrested person over to the police.100

Section 42(1)(c)
This provision mandates a private person who is authorised 
by any law to arrest someone without a warrant in respect 
of any offence specified in that law. The provision seems 
unnecessary because the ‘other law’ referred to, such as for 
example Section 42(1)(a) or Section 47 of the CPA, already 
authorises the arrester to arrest without a warrant.101

99 Du Toit et al., Commentary on the Criminal Procedure Act, 1993 (fn 92), p. 17. 
100 Langeberg Foods Ltd (1997) v. Tokwe (1997) 3 SA All SA 43(EC).
101 See Kruger, Hiemstra’s Criminal Procedure, 2008 (fn 94), p. 14. 
102 Collins Online English Dictionary.
103 Du Toit et al., Commentary on the Criminal Procedure Act, 1993 (fn 92), p. 17.
104 Ibid., at p. 17.

Section 42(1)(d)
Any private person may conduct an arrest without a warrant 
of someone he or she sees engaged in an affray. This section 
seems self-explanatory. Collins Dictionary defines an affray as 
‘a noisy and violent fight, especially in a public place’.102 In light 
of this definition, the provision does not apply to Operation 
Dudula’s activities, who target individuals, peaceful members 
of the community, accusing them of being ‘illegal migrants’. 
It could actually be used against Operation Dudula members 
who engage in an affray against migrants.

Section 42(2)
As observed by Du Toit et al.,103 

Subsection 2 extends further authority to private 
persons who are entitled to arrest without a 
warrant in terms of sub-s (1)(a) and (b). They may 
pursue a person who they are entitled to arrest, and 
other persons to whom the object of the pursuit is 
made known may join in the chase and assist in the 
pursuit and eventual arrest.

Since Section 42(1)(a) and (b) are not applicable to the actions 
of Operation Dudula, these provisions are inapplicable to the 
situation under discussion. 

Section 42(3)
This provision gives the right to an owner, lawful occupier 
or person in charge of a property, or any person authorised 
by these persons, to arrest without a warrant any person 
committing an offence on or in respect of this property. 
Although this section is not restricted to a Schedule 1 
offence,104 it is not applicable to the circumstances in which 
Operation Dudula members operate. The provision would 
only apply if Operation Dudula members were requested by 
the owner, lawful occupier or person in charge of the property 
to assist with the arrest of a person who ‘is committing the 
offence’ on or in respect of this property. Media reports 
and information obtained by the FHR from civil society 
indicate that no such circumstances took place during any 
Operation Dudula activities. In addition, the reference to ‘is 
committing’ an offence suggests that the person involved 
in the commission of the alleged offence would have to be 
reasonably identifiable as such in that moment.

Section 40(1)(l): Arrest by a peace officer without a 
warrant 
This section makes provision for a peace officer to arrest 
without a warrant any person who ‘is reasonably suspected of 
being a prohibited immigrant in the Republic in contravention 
of any law regulating entry into or residence in the Republic’. 
The relevant law includes the Immigration Act. Section 40(1)
(a) and (b) of the Immigration Act partially overlap with 
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Section 42(1)(a) of the CPA, which means a peace officer 
may arrest without a warrant any person who commits or 
attempts to commit any offence in their presence,105 or they 
may arrest a person whom they reasonably suspect of having 
committed an offence referred to in Schedule 1, except for 
the offence of escaping from lawful custody. In addition to 
these circumstances, Section 40(1)(l) has specifically been 
added, authorising the peace officer to arrest ‘a prohibited’ 
immigrant. A similar provision has not been included in 
Section 42 of the CPA dealing with a ‘citizens’ arrest’, which 
means that the law does not consider such a possibility with 
respect to the arrest without a warrant by private individuals.

Conclusion on citizen arrests
While Section 42 gives some room for abuse, it remains clear 
that the legislator wished to permit private individuals to 
conduct an arrest without a warrant only in very exceptional 
circumstances, namely with respect to the most serious 
crimes. Citizen arrests are allowed in law largely to deal with 
suspects caught red handed or in the act – and when there 
are no police present – meaning that if the arrest is not 
affected the suspect could escape. In regard to immigration 
offences, it is not possible to catch someone red handed 
since an investigation is required to see if the law has been 
broken and only the police are permitted to conduct such an 
investigation. If citizens have evidence that the law has been 
broken, then they must hand it over to the police to consider 
and only the police can decide whether to proceed with an 
arrest or not.

5.2 Operation Dudula members are 
not authorised to check anyone’s 
citizenship status 
The South African state has established a separate legal regime 
for individuals who are asylum seekers or refugees and are 
hence protected by international law (see the Refugees Act), 
as well as for people who have entered South Africa for other 
reasons (other categories of foreigners – see the Immigration 
Act).

Accordingly, the Refugees Act ‘provides that even if a foreigner 
is in the country in contravention of the Immigration Act, that 
person may not be considered an ‘illegal foreigner’ if they 
fall within the ambit of the Refugees Act. More particularly, 
the Refugees Act prescribes a clear prohibition against the 
detention of asylum seekers as ‘illegal foreigners’ under the 
Immigration Act.106

105 Under Section 42(1)(a), an arrester must witness the commission or an attempt to commit a Schedule 1 offence. 
106 Section 21(4), Refugees Act. Ncube and Tracey, Monitoring Policy, Litigious and Legislative Shifts in Immigration Detention in South Africa, 2020 (fn 44).
107 Section 41(1), Immigration Act (fn 81). 
108 Section 37, Immigration Regulations, 2014, https://www.vfsglobal.com/dha/southafrica/pdf/final-Immigration-Regulations-2014-1.pdf.
109 Section 35, 1996 Constitution. 
110 Ncube and Tracey, Monitoring Policy, Litigious and Legislative Shifts in Immigration Detention in South Africa, 2020 (fn 44).
111 Ibid., at p. 20. 
112 Section 38, Immigration Regulations, 2014 (fn 108). 

Arrests and detentions of ‘illegal foreigners’ have been 
regulated under Sections 34 and 41 of the Immigration Act and 
Section 40(1)(l) of the CPA, as discussed above. Other relevant 
provisions include Sections 44 and 45 of the Immigration Act. 

Section 41(1) of the Immigration Act, read together with 
Regulation No. 37 of the Immigration Regulations of 2014, 
prescribes that only a police officer or an immigration officer 
can request any person to ‘identify himself or herself as a 
citizen, resident or foreigner’. This means that only a police 
officer or an immigration officer can ask someone to show 
their relevant documents (visas and other immigration status-
related documents). The law does not require the officers 
to provide reasons for such a request. Only then, and only 
if a police officer or an immigration officer has reasonable 
grounds to suspect that such a person is not entitled to 
be in the Republic, may the officer ‘take such person into 
custody without a warrant and if necessary detain him or her 
in a prescribed manner and place until such person’s prima 
facie status or citizenship is ascertained’.107 The Immigration 
Regulations of 2014 prescribe the steps an immigration 
or police officer must undertake to ascertain someone’s 
identity and migration status in the Republic.108 A person can 
be detained on reasonable grounds that they are an illegal 
foreigner for a period not exceeding 48 hours109 while their 
status is being verified in terms of Section 41.110 If a person 
has been ascertained to be a foreigner legally residing in 
South Africa (e.g. having the requisite visa or proof of refugee 
or asylum-seeker status), the person must be released 
immediately. Only if someone’s status has not been verified 
by the immigration officer under Section 41 can a person be 
detained under Section 34 of the Immigration Act.111 

For the reasons stated above, Operation Dudula members are 
therefore not authorised to check anyone’s migration status 
by demanding their relevant documents or permits.  

Sections 44 and 45 of the Immigration Act impose further 
obligations on state institutions – as well as on other persons 
and non-state institutions as prescribed in the Immigration 
Regulations (e.g. financial institutions, estate and insurance 
agencies, private hospitals and clinics, employment agencies, 
learning institutions, and the institutions recognised under the 
National Qualifications Framework Act No. 67 of 2008)112 – to 
ascertain the status or citizenship of the person to whom they 
provide services or with whom they enter into commercial 
transactions, and to report any person whose status or 
citizenship they could not establish to the Department of 
Home Affairs. `

Therefore, under the provisions of Section 44 and 45 of the 
Immigration Act, neither Operation Dudula nor its members 
would qualify as authorised persons to lawfully check anyone’s 
status in the Republic. 
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It has already been demonstrated that Operation Dudula 
members do not act in accordance with the law when 
demanding information or documents from migrants and 
attempting to ‘arrest’ them. However, various eyewitness 
accounts have reported that Operation Dudula activities 
have taken place on some occasions in the presence of police 
officers. 

However, the presence of police officers does not in any way 
validate the actions of Operation Dudula members under the 
law. State institutions, and persons acting on behalf of the 
state (police, immigration officers, civil servants), must act 
on the basis of the law and in the manner prescribed by the 
law and the South African Constitution.113 This means that the 
SAPS – which is the main law-enforcement agency in South 
Africa and which also has immigration-enforcement functions 
– is bound by the provisions of the Constitution and the law. 
Section 205(3) of the Constitution states that the SAPS is 
constitutionally mandated to prevent, combat and investigate 
crime, to maintain public order, to protect and secure the 
inhabitants of the Republic and their property, and to uphold 
and enforce the law. Consequently, the SAPS is under the 
obligation to protect and secure all inhabitants of the Republic 
regardless of their citizenship or migration status. According 
to Section 2(2)(c) of the Immigration Act, the Department of 
Home Affairs (1) must liaise with the SAPS to ensure that the 
identity of people who are arrested, detained or convicted is 
checked against the provisions of the Immigration Act, and (2) 

113 Section 35(2), 1996 Constitution.
114 Section 47(2), CPA. 

educate and instruct law-enforcement agencies on detecting 
illegal foreigners and reporting them to the Department. 

The relevant provisions that could potentially be applicable 
to the circumstances of our case are Section 42(1)(b) and 
Section 47 of the CPA. The first provision has already been 
discussed and refers to a situation where police officers were 
‘freshly pursuing’ a suspected person and Operation Dudula 
members reasonably believed that the person pursued had 
just committed an offence. This certainly does not apply to 
situations in which Operation Dudula members demand to 
see relevant citizenship-status documents, inspect premises 
and/or harass individuals they suspect of being migrants or 
‘drug dealers’ while police officers are mere bystanders.

The second situation is prescribed in Section 47 of the CPA 
and relates to situations where a police officer calls on a male 
between 16–60 years of age to assist with the arrest or/and 
detention of a suspected criminal, and when such a person 
is under the obligation to assist and failure to do so would 
be considered a criminal offence.114 Logically, the provision 
seems to require that some form of communication from 
the police officers is addressed to any bystanders. Given the 
exceptional character of such a request involving private 
individuals in law-enforcement activities, it is apparent that a 
police officer would only resort to such a request if they were 
unable to control the situation themselves, thus needing 
additional support. This has been not the case with respect to 
Operation Dudula activities.

6. What if Operation Dudula members 
are with police officers?

Section 205(3) of the Constitution states that the SAPS is 
constitutionally mandated to prevent, combat and investigate crime, 
to maintain public order, to protect and secure the inhabitants of the 
Republic and their property, and to uphold and enforce the law.
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Operation Dudula members march under the banner of 
protecting the interests of South Africans, fighting crime in 
communities and making sure that migrants do not take jobs 
from South Africans. As per media reports and information 
the FHR has obtained from community activists and other 
sources, in order to achieve their objectives, Operation 
Dudula members harass, abuse, intimidate and, at times, 
assault foreigners they suspect as being in South Africa 
illegally. As has been shown in the previous sections, the 
law does not authorise any private person to legally check 
someone’s migration status in the Republic. At the same time, 
the law protects and ensures the fundamental human rights 
of all individuals living in the Republic. 

7.1 If not legitimate, what is 
Operation Dudula? 
This paper has already demonstrated that Operation Dudula 
members’ activities certainly do not constitute a citizen’s 
arrest under the law and are therefore unlawful. As observed 
by Bronwyn Harris as far back as 2001, ‘documented or 
undocumented, foreigners are frequently treated as a 
homogeneous category of “illegal aliens”. Xenophobic 
discourse prevails around this category and forms the basis 
for hostility, conflict and violence between South African 
citizens and (predominantly black) foreigners.’115

‘Vigilantism’ as a social phenomenon has evolved and 
changed over time, and there is hence no agreed definition 
of the term.116 The Cambridge Dictionary defines vigilantism 
as ‘the practice of ordinary people in a place taking unofficial 
action to prevent crime or to catch and punish people 
believed to be criminals’.117 Throughout human history, 
vigilantes have been involved in activities aimed at curtailing 
crime and lawlessness in the absence of well-established legal 
institutions or because of an inadequate law enforcement 
system, and they have used violence to punish individuals 
believed to be criminals.118 In contrast to spontaneous mob 
violence, vigilantes have tended to be well organised. 

115 Bronwyn Harris, A Foreign Experience: Violence, Crime and Xenophobia during South Africa’s Transition, Centre for the Study of Violence and Reconciliation, 2001, 
http://www.csvr.org.za/docs/foreigners/foreignexperience.pdf, p. 5.

116 Cambridge Dictionary, ‘Vigilantism’, https://dictionary.cambridge.org/dictionary/english/vigilantism. 
117 Andrew Karmen, ‘Vigilantism’, in Encyclopedia of Crime and Justice, 4(2)(2002).
118 Ibid. 
119 National Action Plan to Combat Racism, Racial Discrimination, Xenophobia and Other Intolerances, 2019 (fn 84), p. 9.
120 See Alfaro-Velcamp and Shaw, ‘“Please GO HOME and BUILD Africa”’, 2016 (fn 17). 
121 Unemployment in the final quarter (Q4) of 2021 reached 35.3%, as reported in BusinessTech, ‘3 sought-after job skills in South Africa right now – and how much 

they pay’, 3 April 2022, https://businesstech.co.za/news/business/572572/3-sought-after-job-skills-in-south-africa-right-now-and-how-much-they-pay/.

The South Africa’s National Action Plan to Combat Racism, 
Racial Discrimination, Xenophobia and Other Intolerances 
defines xenophobia as ‘an attitudinal orientation of hostility 
against non-nationals in a given population’.119 While 
the definition of xenophobia simply relates to negative 
perceptions of non-nationals, it often leads to direct 
discrimination at both individual and systemic levels and, 
in certain circumstances, xenophobia can lead to violence. 
Operation Dudula’s behaviour is underpinned by xenophobia, 
in particular by negative attitudes towards migrants who are 
perceived by Operation Dudula members as being responsible 
for ‘taking jobs from South Africans’ and for ‘increased crime’ 
in communities.120 In the context of the highest levels of 
unemployment in South African history121 and inequalities 
exacerbated by the Covid-19 pandemic, Operation Dudula 
has gained some community approval for their actions, and 
have been further legitimised by some members of the ruling 
ANC. 

In light of current developments involving Operation Dudula 
members, it seems justified to call them ‘vigilantes’ pursuing 
a xenophobic agenda. They have assumed law enforcement 
functions in places where they are active, targeting individuals 
they perceive as ‘illegal migrants’ (in other words, criminals) 
without any legal authority. What makes them different 
from more traditional vigilantes (in situations where law 
enforcement and the judicial system are non-operational) is 
the apparent ‘legitimacy’ derived from the state’s validation 
of their actions. However, the fact that the state provides 
Operation Dudula with some form of legitimacy does not 
make their activities lawful. In fact, both Operation Dudula 
members in their individual capacities and the South African 
state can – and should – be held accountable for their 
unlawful actions.

7.2 Responsibility of Operation 
Dudula members
By harassing, physically and verbally abusing, and intimidating 
migrants and resorting to violence, Operation Dudula 
members violate foreigners’ rights to equality, dignity, life, 

7. Calling Operation Dudula  
by its real name
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security of a person, privacy, freedom from torture, inhuman 
or degrading treatment, and to freedom from unlawful arrest 
and detention – which are all prescribed in both the South 
African Constitution and international law.

The Constitution of South Africa allows for freedom of 
expression with certain exceptions. One of these exceptions 
prohibits the ‘advocacy of hatred that is based on race, 
ethnicity, gender or religion, and that constitutes incitement 
to cause harm’.122 PEPUDA further states that ‘subject to the 
proviso in section 12, no person may publish, propagate, 
advocate or communicate words that are based on one 
or more of the prohibited grounds, against any person, 
that could reasonably be construed to demonstrate a clear 
intention to be harmful or to incite harm and to promote 
or propagate hatred’.123 In Qwelane v. South African Human 
Rights Commission and Others, the Court interpreted hate 
speech as ‘extreme detestation and vilification which risks 
provoking discriminatory activities against that group’ which 

seeks to violate the rights of another person or 
group of persons based on group identity. Hate 
speech does not serve to stifle ideology, belief or 
views. In a democratic, open and broad-minded 
society like ours, disturbing or even shocking views 
are tolerated as long as they do not infringe the 
rights of persons or groups of persons.124 

Statements issued by Operation Dudula, and their activities 
themselves, point to the ‘extreme detestation’ referred 
to in the Constitutional Court’s judgment that has already 
provoked acts of discrimination and xenophobic violence 
directed against the ‘identified’ group on the basis of their 
nationality and ethnicity, who find themselves in a position of 
extreme vulnerability in South Africa. 

Under South African and international law, individuals whose 
rights have been violated have the right to an effective 
remedy, which includes both recourse to the necessary 
procedures for vindicating one’s rights, and a substantial 
right to claim damages for the harm suffered. Although faced 
with many difficulties, including lack of resources, individuals 
whose rights have been violated are entitled to file a case 
in South African civil courts for damages against individuals 
(Operation Dudula members) who have violated their rights. 
In this regard, it is worth pointing out that Section 53 of the 
CPA prescribes that those persons suffering as a result of 
wrongful or malicious arrest125 by police officials or private 
persons have recourse to the usual remedies before the 
country’s civil courts.126

122 Section 16(2)(b) and (c), 1996 Constitution. 
123 Section 10(1), PEPUDA, following the judgment in Qwelane v. South African Human Rights Commission and Others [2021] ZACC 22, in which the Constitutional 

Court declared Section 10(1)(a) unconstitutional. 
124 Ibid., at par. 81.
125 An arrest which does not meet the conditions of Section 42 of the CPA cannot therefore be justified as a citizen’s arrest. See Kruger, Hiemstra’s Criminal Procedure, 

2008 (fn 94), p. 37.
126 Ibid., at pp. 36–37: ‘Exceptions are those mentioned in sections 46 and 331. Section 46 is concerned with the arrest in good faith of the incorrect person. Section 

331 excuses the arrester who acted under a defective warrant without knowing that the warrant was not in order.’ 
127 Sections 10(2), 21(2)(n), PEPUDA. 
128 Times Live, ‘Operation Dudula leader Nhlanhla “Lux” Dlamini arrested’, 24 March 2022 (fn 34).

Section 3(1) of the Prevention and Combating of Hate Crimes 
and Hate Speech Bill No. 9 of 2018 makes discrimination and 
intolerance on the basis of nationality, migrant or refugee 
status a crime punishable by imprisonment or a fine if found 
guilty thereof in a court of law. Even though the Prevention 
and Combating of Hate Crimes and Hate Speech Bill has not 
yet been passed as an Act, certain conduct by Operation 
Dudula members may constitute offences under South African 
law should all conditions of the crimes be met. In these cases, 
affected individuals may file a complaint with the police when 
required, and the police must investigate such a case and 
refer it for prosecution as prescribed by the law if necessary. 
Similarly, the Equality Court may, where appropriate, refer 
any case dealing with the publication, advocacy, propagation 
or communication of hate speech to the Director of Public 
Prosecutions for the institution of criminal proceedings in 
terms of either common law or the relevant legislation.127

7.3 Responsibility of the state
By harassing, physically abusing and resorting to violence, 
Operation Dudula members have violated migrants’ rights 
to life and dignity. As has already been demonstrated, the 
so-called ‘arrests’ performed by Operation Dudula members 
are not only unlawful under South African law (as prescribed 
by Section 42 of the CPA in particular), but they are also in 
violation of migrants’ rights under Article 9 of the ICCPR 
since their actions constitute both an unlawful arrest and a 
restriction of liberty. Furthermore, Operation Dudula actions 
that amount to harassment and physical abuse also violate 
migrants’ rights to security of person. 

While the Constitution and the relevant South African and 
international laws sufficiently protect foreigners in South 
Africa against harassment, abuse and violence, and ensure 
their right to live in dignity, the state institutions mandated 
to enforce the law, in particular the SAPS and the National 
Prosecuting Authority, have failed to adequately respond to 
those Operation Dudula activities that clearly target vulnerable 
migrants and have hence failed in their duty to protect this 
vulnerable group. The recent incident in which Operation 
Dudula members allegedly broke into and ransacked Victor 
Ramerafe’s house, while the SAPS reportedly stood idly by and 
did nothing to prevent these illegal actions, could be interpreted 
as revealing the tacit support that xenophobic actions receive 
from some members of the SAPS.128 In another case, when 
Operation Dudula members allegedly raided the Tsietsi 
Mashinini Centre in Soweto on 6 February 2022, the raiders 
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were reportedly ‘aided by police, walked through every room  
and hall, including the manse demanding to know who lives 
where’.129

Although the SAPS has become more proactive in monitoring 
and acting against Operation Dudula, and despite the State 
President’s recent condemnation of Operation Dudula as a 
‘vigilante type’ organisation, both the SAPS and the National 
Prosecuting Authority have not responded adequately to 
prevent and prosecute the intimidation of and attacks on 
migrants. In particular, neither the SAPS nor the Presidency 
has issued an official statement condemning Operation 
Dudula and explicitly denouncing their actions as xenophobia. 
It is worth noting that in the past, the Constitutional Court 
found the liability of the SAPS in circumstances where police 
officers did not act promptly and effectively in the given 
context despite their duty to do so (i.e. their liability for 
negligent police work).130

As found by the UN Human Rights Committee, ‘the right to 
personal security also obliges states parties to take appropriate 
measures in response to death threats against persons in the 
public sphere, and more generally to protect individuals from 
foreseeable threats to life or integrity proceeding from any 
governmental or private actors’.131 In the case of Operation 
Dudula, the state has failed to ensure that this movement, 
and any similar organisation, operates within the parameters 
of the law. There has been no communication from the 
government (especially the SAPS) either reiterating what 
is lawful with respect to a citizen’s arrest, or making it clear 
that migrants, regardless of their citizenship status, enjoy 
protection under the Constitution and international law. 

In addition to the obligation to protect foreigners, the South 
African government also has the obligation to actively ensure 
the rights of foreigners and to implement interventions that 
would prevent xenophobia (e.g. the equality provisions in 
the Constitution and the Immigration Act.) In its General 
Recommendation No. 30 on Discrimination against Non-
Citizens, the UN Committee on the Elimination of Racial 
Discrimination recommended, among other measures, that 
states 

Take steps to address xenophobic attitudes and 
behaviour towards non-citizens, in particular hate 
speech and racial violence [… and] Take resolute 

129 Methodist Church of Southern Africa, 10 February 2022, https://hmcc.org.za/wp-content/uploads/2022/02/Methodists-Condemn-Intimidation-of-Migrants.pdf.
130 AK v. Minister of Police [2022] ZACC 14. 
131 Human Rights Committee, General Comment No. 35: Article 9 (fn 66), par. 9 (footnotes omitted).
132 South Africa ratified the International Convention on the Elimination of All Forms of Racial Discrimination on 10 December 1998. UN Committee on the Elimination 

of Racial Discrimination, General Recommendation No. 30 on Discrimination against Non-Citizens, 5 August 2004 (fn 54), par. 11–12. 
133 Tandwa and Harper, ‘Dudula vigilante group has the ANC stamp of approval’, 1 April 2022 (fn 5).
134 Ruvi Ziegler, ‘Access to effective refugee protection in South Africa: Legislative commitment, policy realities, judicial rectifications?’, Constitutional Court Review, 

10(2020): 65–106, https://constitutionalcourtreview.co.za/wp-content/uploads/2021/02/CCR_10_2020_04.pdf. 
135 Nokulunga Majola for GroundUp, ‘Immigrants question continued closure of reception offices while all other Home Affairs facilities are open for service’, Daily 

Maverick, 15 February 2022, https://www.dailymaverick.co.za/article/2022-02-15-immigrants-question-continued-closure-of-reception-offices-while-all-other-
home-affairs-facilities-are-open-for-service/. 

136 For more information on the barriers faced by refugees and asylum seekers in South Africa, see Florencia Belvedere, Katherine Brown, Zimbali Mncube, Bongane 
Gasela, Adeline Rukundo, Gratia Ilibagiza and Zaid Kimmie, ‘Life as strangers in a foreign land: Rwandan refugees and asylum-seekers in South Africa’, UNHCR and 
Foundation for Human Rights, 2020. Available upon request. 

137 OHCHR, The Economic, Social and Cultural Rights in an Irregular Migration, 2014 (fn 2), p. 13. 
138 OHCHR, Statement by Mr François Crépeau, Special Rapporteur on the Human Rights of Migrants to the 66th session of the General Assembly, Third Committee – 

Item 69(b)(c), 21 October 2011, https://www.ohchr.org/en/statements/2011/10/statement-mr-francois-crepeau-special-rapporteur-human-rights-migrants-66th. 

action to counter any tendency to target, stigmatize, 
stereotype or profile, on the basis of race, colour, 
descent, and national or ethnic origin, members 
of ‘non-citizen’ population groups, especially by 
politicians, officials, educators and the media, on 
the Internet and other electronic communications 
networks and in society at large.132

While the President has recently condemned Operation 
Dudula’s vigilantism, he has, however, failed to explicitly 
denounce their actions as xenophobia and xenophobic 
violence. The President’s statement followed remarks 
made by ANC spokesperson Pule Mabe, who has recently 
legitimised Operation Dudula, calling it a ‘progressive and 
constructive’ community forum.133 In addition, the state has 
failed to address xenophobia adequately and effectively – 
although the 2019 National Action Plan to Combat Racism, 
Racial Discrimination, Xenophobia and Other Intolerances 
provides for a national coordinated framework to combat 
xenophobia, this has been poorly implemented. 

Immigration policies that criminalise migrants and the poor 
performance of immigration services,134 coupled with a huge 
backlog of migrants’ applications for the regularisation of 
their stay and the closure of a number of migrant reception 
centres,135 are all part of the problem. These governmental 
shortcomings effectively prevent individuals from regularising 
their stay in the Republic and make them vulnerable to 
further discrimination and violence.136 While states are free to 
regulate their immigration policies, they nevertheless must be 
aligned with international law, in particular with prescriptions 
on human rights. Under international law, states should avoid 
criminalising ‘irregular migration’ and instead treat irregular 
entries and stays as administrative misdemeanours rather 
than criminal offences.137 The UN Special Rapporteur on the 
Human Rights of Migrants indicated that 

irregular migration is not a crime […] Crossing 
borders may be in violation of the law, but it is an 
abstract violation of the law, since moving from one 
country to another does not per se endanger any 
person, nor affect any property.138
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Operation Dudula’s targeting of migrants under the guise 
of combatting crime in communities is nothing new in 
South Africa and can most accurately be described as a 
form of ‘vigilante justice’. Despite South Africa’s progressive 
constitutional, legislative and policy framework, xenophobic 
sentiment and violence have been on the rise, with migrants 
seen as the most distrusted group in the country. High-
level political leaders spreading xenophobic attitudes, and 
the apathy of the state in responding firmly to any signs of 
xenophobia, have without any doubt contributed to the 
increase in anti-migrant sentiment. 

Operation Dudula’s activities must be understood and 
interpreted in the broader context of South Africa, which is 
a constitutional democracy based on democratic values, the 
rule of law and fundamental human rights. The constitutional 
compact has created a framework in which citizens have 
agreed to delegate the power to regulate and enforce certain 
norms to the state, including to Parliament, the judiciary and 
to law-enforcement agencies such as the SAPS. While the role 
of private individuals has been recognised as an important 
component of an effective crime-prevention strategy, 
enforcement of the law remains the prerogative of the state 
and, in particular, of the SAPS. Indeed, the Constitution 

stipulates that the SAPS has a duty to protect and secure all 
inhabitants of the Republic and their property, regardless of 
their migration status. 

While legislation provides for the role of private individuals 
in responding to violent crime, this role must be treated 
as an exception and performed strictly in accordance with 
constitutional and international law and balanced against 
the fundamental human rights of individuals suspected of 
having committed a crime. For this reason, the relevant 
provisions of the immigration law and the CPA clearly set 
out the circumstances for a lawful arrest by a private person 
while the courts have clarified in various judgments that the 
exercise of this right should be performed carefully. A citizen’s 
arrest should be understood as an immediate response to a 
crime, which is undertaken in exceptional circumstances and 
is aimed at preventing a suspect caught red-handed from 
escaping. The provision regulating citizen arrests is limited 
to the most serious offences, which do not include drug- 
or immigration-related offences. Consequently, Operation 
Dudula cannot claim that they act lawfully when in fact they 
harass, intimidate and violate the rights of the individuals 
concerned. 

8. Conclusion
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Operation Dudula’s activities amount to unfair discrimination 
on the basis of nationality and ethnic origin and to xenophobia. 
As such, they are in contravention of the South African 
Constitution, and domestic and international law. They violate 
foreigners’ rights to dignity, equality, non-discrimination, 
life, security of the person, to be free from inhuman and 
degrading treatment and unlawful detention and arrest, as 
well as their right to privacy, to list but a few. Persons affected 
may therefore have recourse to the remedies provided under 
South African law and claim damages for the harm suffered. 
In addition, in some circumstances, the conduct of Operation 
Dudula members amount to crimes under South African law 
and, consequently, the SAPS and the National Prosecuting 
Authority are under the obligation to duly investigate and 
prosecute such violations. 

The South African state, and in particular the SAPS, has 
also failed in its obligations to protect migrants under its 
jurisdiction. The state has failed to protect foreigners – in 
particular refugees, asylum seekers and migrants, who are 
particularly vulnerable to violations – from Operation Dudula 
members’ threats, intimidation, harassment and violence, 
and hence is in violation of its obligations under a number 
of human rights treaties. The South African state has also 
failed in its obligations to proactively prevent xenophobia and 
to respond to any instances of xenophobia due to the poor 
implementation and enforcement of its domestic laws and 
policies.

Operation Dudula’s activities must be understood and interpreted 
in the broader context of South Africa, which is a constitutional 
democracy based on democratic values, the rule of law and 
fundamental human rights. 
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