
Members of Operation Dudula are ‘vigilantes’ since they have 
assumed law enforcement functions and operate without any legal 
authority. It is clear that the methods Operation Dudula members 
have used include intimidation, harassment, abuse, theft and 
the destruction of property. In some instances, their incitement 
leads to the murder of both migrants and South Africans. Their 
supporters attack poor and vulnerable persons such as vegetable 
hawkers, and they brutally killed Mr Elvis Nyathi, a gardener.

Operation Dudula’s  
anti-migrant vigilantism

A threat to the rule of law  
and the Constitution

What the law says about a ‘citizen’s arrest’ 



Operation Dudula’s ‘vigilantism’ is based on the following facts:

1 According to the South African Constitution and international law binding on South 
Africa, everyone in South Africa is entitled to fundamental human rights and freedoms 
regardless of their migration status. This means that all people, including refugees, 
asylum seekers and migrants (both in regular and irregular situations) presently living in 
South Africa enjoy all of the human rights in the Bill of Rights and international law.

2 We use the term ‘migrants’ to describe all individuals, i.e. refugees, asylum seekers, 
migrant workers, or people in regular or irregular situations, irrespective of their 
migration status under the law. In accordance with UN General Assembly Resolution 
No. 3449 (9 December 1975), the term ‘illegal’ should not be used to refer to migrants 
in an ‘irregular situation’.

3 Universality of human rights means that these rights apply to every human being 
regardless of where they were born, their skin colour or their economic status and 
beliefs. 

4 Government has a constitutional and international obligation to respect, protect, 
promote and fulfil the rights of all people regardless of their nationality. The obligation 
to protect includes protection against any violations by third parties.

5 The South African Police Service (SAPS) is constitutionally mandated to prevent, combat 
and investigate crime, to maintain public order, to protect and secure the inhabitants of 
the Republic and their property, and to uphold and enforce the law. The SAPS is obliged 
to protect and secure all inhabitants of the Republic regardless of their migration 
status.

6 Operation Dudula members are wrong in claiming that they perform citizen arrests. 
A ‘citizen’s arrest’ constitutes an exception because law enforcement remains the 
constitutional prerogative of the SAPS and can only take place in circumstances strictly 
prescribed by law.

7 The provisions on citizen’s arrest (Section 42 of the Criminal Procedure Act No. 51 of 
1977) requires that the arrester conducting the arrest witnesses the commission of a 
serious crime or an attempt to commit a serious crime, or has a ‘reasonable suspicion’ 
that a serious crime has been committed. The law stipulates that only individuals who 
commit the most serious crimes listed under Schedule 1 (e.g. treason, sedition, murder, 
rape, fraud, or assault where a dangerous wound is inflicted), as well as other offences 
punishable by imprisonment exceeding six months without the possibility of a fine, can 
be the subject of an immediate ‘citizen’s arrest’.

8 Crimes punishable by imprisonment exceeding six months without the possibility of 
a fine would fall beyond the scope of a ‘citizen’s arrest’ since it would require specific 
knowledge of the crime and would need additional investigations before the arrest could 
be carried out. The law does not mandate private citizens to conduct investigative 
activities for the purpose of a ‘citizen’s arrest’. 
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9 Drug-related offences are Schedule 2 offences and hence are excluded from the scope 
of a ‘citizen’s arrest’.

10 The law does not authorise a private person to request documents confirming anyone’s 
migration status in South Africa. In accordance with the Immigration Act No. 13 of 2002, 
only a police officer or an immigration officer can request any person to ‘identify himself 
or herself as a citizen, resident or foreigner’. When members of Operation Dudula ask 
people to produce identity documents, they are acting unlawfully.

11 The Refugees Act No. 130 of 1998 provides that even if a foreigner is in the country 
in contravention of the Immigration Act, that person may not be considered an ‘illegal 
foreigner’ if they fall within the ambit of the Refugees Act. The Refugees Act prescribes 
a clear prohibition against the detention of asylum seekers as ‘illegal foreigners’ under 
the Immigration Act. 

12 The presence of police officers when Operation Dudula members conduct their 
‘operations’ does not legitimise the actions of Operation Dudula members. The law 
strictly prescribes the instances where a private person can assist (Section 42(1)(b) of the 
Criminal Procedure Act) or must assist (Section 47 of the Criminal Procedure Act) a police 
officer with an arrest. None of these exceptions applies to Operation Dudula’s activities.

13 By harassing, being physically and verbally abusive, intimidating and resorting to 
violence, Operation Dudula members violate migrants’ rights to equality, dignity, life, 
security of person, privacy, to be free from torture, inhuman, degrading treatment, 
and to be free from unlawful arrest and detention, which are prescribed both under 
the South African Constitution and in international law. Operation Dudula activities 
amount to xenophobia and xenophobic violence, and are unlawful.

14 In addition, actions by Operation Dudula members may amount to hate speech under 
the Promotion of Equality and Prevention of Unfair Discrimination Act No. 4 of 2000. 
Consequently, the affected individuals have a right to vindicate their rights in South 
African civil courts and seek damages for the harm suffered. The conduct of Operation 
Dudula members may amount to crimes under South African law.

15 By failing to protect people’s human rights against violations perpetrated by 
Operation Dudula and by failing to adequately respond to these violations through 
effective investigations and prosecutions, the South African government has failed 
in its constitutional and international obligations. By condoning xenophobia and 
xenophobic violence and by poorly implementing legislative and policy regulations aimed 
at preventing these human rights violations, South African government officials and 
ministers have further violated the positive obligations to uphold the rights of all people 
in South Africa regardless of their nationality or migration status.

16 Section 53 of the Criminal Procedure Act states that police officials and private persons 
who act in a way that cannot be justified on the basis of, among others, Section 42 
of the Criminal Procedure Act (describing a citizen’s arrest), will always be liable in 
private law.
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Should you witness or be a victim of xenophobia from Operation Dudula or  
anyone else, for assistance or legal advice, please contact:

Consortium for Refugees and Migrants in South Africa (CoRMSA) 
 +27 (0)11 403 7560/0032/0033 | info@cormsa.org.za

Lawyers for Human Rights 
+27 (0)12 320 2943 | info@lhr.org.za

The full research paper, Operation Dudula’s vigilantism: A threat to the rule of 
law and the Constitution, can be accessed at www.fhr.org.za

Operation Dudula’s activities must be understood and interpreted in the broader 
context of South Africa, which is a constitutional democracy based on democratic 
values, the rule of law and fundamental human rights. It is in this context that Operation 
Dudula members violate migrants’ rights, both under the South African Constitution 
and international law.  

The South African authorities have failed in their obligations to adequately prevent, 
respond to, investigate and prosecute the instances of xenophobia and xenophobic 
violence. 

We call for the restoration of the rule of law and the upholding of our Constitution.

All people in South Africa have rights and must be treated with 
dignity regardless of where they came from.
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