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Methodology  
 
This component provides a snapshot of cases before the Equality Courts, the South African 
Human Rights Commission (SAHRC), the Commission on Gender Equality (CGE) and the cases 
reported through the National Task Team (hereinafter NTT) on Gender and Sexual Orientation-
Based Violence Perpetrated Against LGBTI+ persons.  
 
Desktop research was undertaken to assess discrimination levels based on reports of violations 
of the equality rights emanating from the Department of Justice, or independent bodies, which 
includes Equality Courts, the SAHRC, the CGE and the National Task Team on Gender and Sexual 
Orientation-Based Violence Perpetrated Against LGBTI+ (NTT). This research relied on formal 
data sources collected by state institutions and independent Constitutional bodies.  

 
The criminal justice system has been excluded intentionally at this stage, although the 
information collected through the NTT (predominantly concerned with cases of hate crimes 
against the LGBTI+ community) relies on information furnished by the SAPS and NPA.  

 
Data on the Equality Courts is based on desktop research of existing secondary sources, 
particularly the report by Melanie Judge and Erica Emdon, A Snapshot of the Use of South 
Africa’s Equality Courts published in July 2018, and the National Operation Centre (NOC) Annual 
Report 2018/19 for the Equality Courts which includes data on the Equality Courts for 2017/18 
and 2018/19. These data are complemented with data on the Equality Courts obtained from 
Annual Reports and other documents from the SAHRC and the CGE.  

 
The research includes a review and analysis of the Equality Court cases finalized in 2018 and 
2019, as reported on the Southern Africa Legal Information Institute (SAFLII) portal. Case 
summaries were developed and relevant information on the nature of cases was extracted. It 
should be noted, however, that Equality Court cases uploaded onto SAFLII are not reflective of 
the prevalence of discrimination and intolerance in South Africa, and that equality cases do not 
necessarily need to be brought before the Equality Courts but can be filed in different courts. 
Consequently, in the long-term, research should include a review of the cases before the High 
Courts, Supreme Court of Appeals and the Constitutional Court, which relate to the violation of 
the right to equality.  

 
Desktop research was further relied upon to analyse the number and nature of complaints 
brought before the SAHRC and CGE and involved the analysis of both primary and secondary 
data. Regarding the complaints before the SAHRC, data were furnished by the SAHRC and 
obtained from various reports published by the SAHRC, including Annual Reports and Trend 
Analysis Report for the year 2016/17. Additional information was drawn from preliminary 
statistics provided by the SAHRC. Information on the nature and number of complaints 
submitted to the CGE was obtained from its Annual Reports.  
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Equality Courts  
 
1. About the Equality Courts 
 
The Promotion of Equality and Prevention of Unfair Discrimination Act, No. 4 of 2000 (PEPUDA) 
is a comprehensive anti-discrimination South African law that was enacted in 2000 in order to 
consolidate democracy and eradicate “social and economic inequalities, especially those that 
are systemic in nature, which were generated in our history by colonialism, apartheid and 
patriarchy…”.1 By giving effect to Section 9 of the South African Constitution, 1996 and 
international obligations binding upon South Africa, PEPUDA established Equality Courts as a 
mechanism aimed at dealing with unfair discrimination, harassment, hate speech as well as 
dissemination and publication of information that unfairly discriminates. PEPUDA specifically 
lists race, gender, sex, pregnancy, family responsibility or status, marital status, ethnic or social 
origin, HIV/AIDS status, colour, sexual orientation, age, disability, religion, conscience, belief, 
culture, language and birth as "prohibited grounds" for discrimination, but also contains criteria 
that courts may apply to determine which other characteristics are prohibited grounds.2 These 
grounds overlap with “prohibited grounds” listed in the NAP as the latter adopts the definition 
contained in PEPUDA.  

 
The Equality Courts have been established as accessible, informal, cheap, expeditious, and 
wide-ranging in remedies fora. This has been ensured through a number of procedural avenues 
that differ from the typical court proceedings, including: a lack of a legal representation 
requirement; free of cost lodging of a complaint; easing burden of proof on the complainant; 
the inquisitorial line of enquiry; the streamlined procedures and short timelines; allowance for 
a wide range of persons to institute proceedings; or possibility of a referral for mediation or 
conciliation to other bodies.3 The proceedings before the Equality Courts are not criminal in 
nature and, therefore, the judge/magistrate does not pronounce on guilt or lack thereof but 
on whether the respondent has infringed upon the complainant’s right or not. Both individuals 
and institutions can institute proceedings before the Equality Courts. The courts can therefore 
deal both with instances of individual and systemic discrimination with the latter being 
infrequent though.4 This is reflected in the SAHRC 2017 Annual Report that refers to only 13% 
of cases that dealt with the systemic nature of inequality (e.g., socio-economic rights).5 

 
PEPUDA provides that every High Court is an equality court and requests the Minister of Justice 
to designate magistrate courts as equality courts. PEPUDA further stipulates that Equality 
Courts can only exist and operate if there is a trained and designated presiding officer 
(magistrate or judge) and clerk, and that it must be recorded by Department of Justice and 
Constitutional Development (DOJ&CD).6 The DOJ&CD website provided that in 2019 there were 

 
1 Preamble, The Promotion of Equality and Prevention of Unfair Discrimination (PEPUDA) Act, No. 4 of 2000.  
2 Definition of „prohibited grounds”, The Promotion of Equality and Prevention of Unfair Discrimination Act, No. 
4 of 2000.  
3 Melanie Judge and Erica Emdon, A Snapshot of the Use of South Africa’s Equality Courts, July 2018, p. 18.   
4 Judge and Emdon, p. 17.  
5 South African Human Rights Commission (SAHRC), Annual Report 2017, p.23 as cited in Judge and Emdon, p. 
17.  
6 Section 16(2), PEPUDA Act. 
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382 courts designated as equality courts,7 which purports that almost half of all magistrate 
courts did not function as equality courts.8 At that time, all 14 High Courts were designated as 
Equality Courts. In addition, the study by Melanie Judge and Erica Emdon shows that between 
2009-2017 an average of only 50 courts per annum were active in a sense that cases were 
brought before these courts.9 
 
2. Sources of Data and Statistics on Equality Courts 
 
There are a number of mechanisms mandated to collect or collate data on Equality Courts; 
however, the quality of these data and their dissemination varies. Judge and Emdon, in 
probably the most comprehensive report on the Equality Courts to date, provide a detailed 
account of various data sources on the Equality Courts, which include:  

 
a. DOJ&CD 

 
Section 25(3)(c) of PEPUDA indicates that the DOJ&CD is obliged to collect the relevant data on 
the functioning of the Equality Courts. The provision stipulates that constitutional institutions 
are also competent to “request from the Department, in the prescribed manner, regular 
reports regarding the number of cases and the nature and outcome thereof.” This provision, 
however, has not been operationalized as yet as the relevant regulations are still to be 
promulgated.10 

 
Although Section 25(3)(c) is yet to be operationalized, since 2003, when the Equality Courts 
were established, the DOJ&CD has been including some statistics on the courts in its Annual 
Reports. However, as reported by Judge and Emdon  
 

… across the annual reports as a whole, this information is sketchy and the statistics are uneven. 
It was not possible to glean a set of standardised figures from the annual reports. This is because 
it is not equally clear, year on year, what the number of designated courts were, how many cases 
were heard, the types of complaints lodged, the details of complainants, the provincial spread of 
cases, and the case outcomes. Despite these limitations, the annual reports are the primary and 
most comprehensive source of quantitative information on court usage.11 

 
b. South African Human Rights Commission (SAHRC)  

 
PEPUDA mandates the SAHRC to monitor and assess the extent to which “unfair discrimination 
on the grounds of race, gender and disability persists in the Republic, the effects thereof and 
recommendations on how best to address the problems.”12 In terms of Section 21(2)(m) of 
PEPUDA, the SAHRC may also be specifically requested by an Equality Court that a respondent 
in the case makes a regular progress report on the implementation of the court’s order. 

 

 
7 Available at http://www.justice.gov.za/EQCact/eqc_courts.html (accessed 15 September 2019).  
8 Judge and Emdon, 2018, p. 41.  
9 Ibid.  
10 Ibid., p. 36. 
11 Ibid., p. 37.  
12 Section 28(2), PEPUDA Act.  

http://www.justice.gov.za/EQCact/eqc_courts.html
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The SAHRC has also the power to bring proceedings in its own name or on behalf of litigants, 
to the Equality Courts.13 Most of the time, however, the SAHRC’s Legal Services Unit assist 
complainants to utilise the Equality Courts.14  

 
The SAHRC has a repository of data and information for programme and project activities for 
each of its business units. This, however, is not available to the public.15 While the SAHRC is in 
possession of significant data and information on discrimination and other intolerances, it 
observed in its 2016/17 trend analysis report that 
 

At the stage of writing this report, the Commission did not have a comprehensive knowledge 
portal. This has posed a challenge to the task of consolidating the work undertaken by the LSU 
over the last five financial years. While this has not affected the accuracy of the information in 
the report, it has limited the analysis.16  

 
Govender in his report notes that the SAHRC has been in the process of reviewing its data and 
information functions with a view to improving these as well as access to them by the public 
and other stakeholders.17 

 
Although the Commission produces a number of thematic and analytical reports, only limited 
data and information on the Equality Courts can be obtained from these sources. In this regard, 
whereas the SAHRC Annual Reports include information on the number of cases that were 
litigated by the Commission, they nevertheless do not specify the courts in which these matters 
were brought.  

 
c. Commission on Gender Equality (CGE)  

 
The monitoring function of the CGE is defined in the Commission on Gender Equality Act 39 of 
1996 which provides that it must monitor organs of state, and public bodies and authorities, 
“in order to promote gender equality and may make any recommendations that the Commission 
deems necessary.”18 Moreover, similarly to the SAHRC, the CGE may be specifically requested 
by an Equality Court that a respondent in the case makes a regular progress reports regarding 
the implementation of the court’s order to the Commission.19  

 
The CGE reports on Equality Court cases in which it was directly involved, either as a litigant 
or as amicus curiae.20 In this regard, the CGE also compiles Consolidated Court Monitoring 
reports that provide information on some of the cases, including before the Equality Courts. 
These reports, however, are not available to the public.  

 

 
13 In terms of section 38 of the Constitution, section 13(3)(b) of the South African Human Rights Commission Act 
and 20(1)(f) of the Equality Act as cited in Judge and Emdon, p. 38.  
14 Ibid.  
15 Rajen Govender, The Analysis of Methods of Data Collection on Incidents of Racism, Racial Discrimination, 
Xenophobia, Department of Justice and Constitutional Development, 2017, p. 136.  
16 SAHRC, Trend Analysis Report 2016/17, p. 11.  
17 Govender, 2017.  
18 Section 11(1)(a), The Commission on Gender Equality Act 39 of 1996. 
19 Section 21(2)(m), PEPUDA Act. 
20 See e.g., Commission on Gender Equality (CGE), Annual Report 2017/18, pp. 53-55. 
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d. The Equality Review Committee (ERC)  
 
As reported by Judge and Emdon: “the [Equality Review Committee] ERC was established in 
2000 to advise the Minister on the operations of the legislation and on other laws that impact 
equality, as well as to submit reports on the execution and achievements of the Act and to 
make recommendations for improvements.”21 

 
Despite its significant monitoring and evaluation powers, the ERC has not played a key role in 
collecting data and information on the level of discrimination and Equality Courts and falls short 
of its commitments and mandate. Its reports, if completed, use the DOJ&CD statistics, do not 
include any unique data and remain unavailable to the public. Moreover, in 2017/18 there were 
only four members serving on the ERC with three positions remaining vacant.22 
 

e. DOJ&CD’s National Operations Centre (NOC) 
 
The DOJ&CD’s National Operations Centre (NOC) captures data provided by Equality Court 
clerks via a monthly mailout to be completed and returned to NOC. These statistics are still not 
in the public domain as the DOJ&CD is waiting for their verification and accreditation by Stats 
SA.23  

 
In our interaction with DOJ&CD, we received only the 2018/19 NOC Annual Report on the 
Equality Court Cases without the actual datasets and no information on the methodology and 
process of collecting data. Fortunately, however, Judge and Emdon in their report provide a 
comprehensive account of the NOC data collection tool. As stated in their report: 
 

The data currently entered into the NOC equality tool covers the period 2012/13 to 2017/18 and 
is designed to include the following categories of information: 
 

• Whether the area of the court is rural, urban, semi-rural or semi urban. 

• The nature of the complaint and whether it is hate speech, harassment or unfair 
discrimination. 

• If it is unfair discrimination whether it is based on age, belief, birth, colour, conscience, 
culture, disability, ethnicity, gender, HIV status, marital status, pregnancy, race, religion or 
sexual orientation. 

• If the complaint concerns a person being bisexual, gay, lesbian, transgender or intersex. 

• Whether the complainant was a male, female or a company. 

• The age of the complainant. 

• The race of the complainant. 

• Whether the complainant is disabled or not. 

• The case outcome: whether it was finalised, referred to an alternative forum, or 
postponed. And, if finalised, whether – 

o A judgment was given. 
o  The matter was dismissed. 
o The matter was withdrawn. 
o The matter was settled out of court. 

 
21 Section 33(1)(a)(b) and (c), The Equality Act as cited in Judge and Emdon, 2018, p. 29.  
22 Judge and Emdon, 2018, pp. 29 and 39.  
23 Ibid., at 39.  
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• What the order given by the presiding officer in the matter was. For instance, whether 
there was an interim, declaratory or restraining order made; if settlement was reached 
between the parties; whether monetary compensation was ordered and, if so, how much; 
whether the respondent is ordered to make a public apology; and whether there was a 
cost order.24 

 
As explained by Judge and Emdon, in 2017, the electronic request for information for entering 
data into the NOC equality tool was sent to 720 lower courts; however, only 75 clerks 
responded.25 The inadequate data collection might be a result of a number of challenges 
including the shortcomings and incompleteness of the NOC tool, lack of capacity or 
understanding by clerks how to complete the data collection instrument, or lack of a proper 
management to ensure that the information is collected. A the same time is probably the most 
comprehensive statistical information on the Equality Courts and litigated cases that is 
currently available in South Africa.  
 

f. The Southern African Legal Information Institute (SAFLII) 
 
SAFLII publishes legal information on case law in South Africa and the region for free public 
access. However, “[j]udgments made in magistrates courts are not usually reported by SAFLII, 
but in the case of Equality Court matters, magistrates may send these through to SAFLII, which 
might then be reported on the website.”26 It means that some judgments might be found on 
the SAFLII but not all of them.  
 
3. Statistical Information on the Cases before the Equality Courts 
 
As explained earlier, comprehensive statistical information on the number and nature of cases 
before the Equality Courts is missing. However, in 2018 Judge and Emdon prepared a 
“snapshot” study on the Equality Courts based on data and information as contained in the 
sources described above and on a number of interviews that they conducted with various 
stakeholders. The statistical information that follows refers primarily to this study which is 
complemented with additional information for the year 2018 and, where possible, 2019.  
 
a) Cases Before the Equality Courts 
 
Except for the year 2018/19, the numbers provided for in the DOJ&CD Annual Reports and the 
NOC tool differ when it comes to the number of cases enrolled before the Equality Courts. 
 
The difference might be partially attributed to the NOC’s reliance on the court clerks furnishing 
the relevant information. However, it remains difficult to understand how the DOJ&CD arrived 
at conclusions in its Annual Reports that did not correspond with figures contained in the NOC, 
especially that both set of statistics are governed by the DOJ&CD. The synchronization of 
statistics for the 2018/19 must be welcomed, however.  

 

 
24 Judge and Emdon, 2018, p. 40.  
25 Ibid.  
26 Ibid., p. 56.  
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Since 2003 until 2014/2015 the number of cases enrolled before the Equality Courts gradually 
increased and reached 844 cases in 2014/2015, according to DOJ&CD Annual Reports.27 The 
next year, the number of cases significantly dropped, with only 480 cases registered. In 2016/17 
the registered cases appeared to grow again only to see a more than 50% drop to 236 cases in 
2017/18. Since then, the number of cases increased again for the year 2018/19 reaching 473 
cases. While the number of cases reported by NOC differs from the DOJ&CD Annual Report, 
the decreasing tendency can also be illustrated by the fact that 672 cases were reported in 
2013/14 and only 473 in 2018/19.  

 
The SAHRC instituted 43 proceedings before the Equality Courts in the 2017/18 financial year, 
out of which 18 resulted in judgments.28 In 2018/19, the SAHRC instituted 72 proceedings 
before the Equality Courts, which constitutes a significant increase from the previous year. 
Judgments were rendered in five (5) cases.29 Whereas in 2017/18, the SAHRC instituted the 
majority of cases in Mpumalanga (14) followed by the North West (6) and KwaZulu Natal (5), in 
2018/19 they were instituted in Gauteng (14), Mpumalanga (13) and Eastern Cape (9).30 

 
The NOC tool disaggregates data by province showing that in 2018/19 most cases were 
registered in KwaZulu Natal (229) and Gauteng (135). In other provinces the number of cases 
registered was much lower: in the Western Cape (41), Easter Cape (28), Northern Cape (13), 
Mpumalanga (10), Limpopo (9), Free State (7) and North West (1). The overall increase in the 
number of cases registered from 251 in 2017/18 to 473 in 2018/19 can be attributed to the 
significant increase in the enrolled cases predominantly in KwaZulu Natal and Gauteng, where 
only 75 and 52 cases respectively were registered in 2017/18. While the increase can be 
observed from 2017/18 to 2018/19, Judge and Emdon report “a creeping decline in the usage 
of the court across all provinces over the six-year period under consideration [2012-2017].”31 
 

Table 1: Number of Cases before Equality Courts 

 

 
27 Department of Justice and Constitutional Development (DOJ&CD), Annual Reports.  
28 SAHRC, Annual Report 2017/18, p. 24.  
29 SAHRC, Annual Report 2018/19, p. 33.  
30 Ibid., p. 33; SAHRC, Annual Report 2017/18, p. 24. 
31 Judge and Emdon, 2018, p. 47 referring to NOC equality tool. 
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a. Types of Complaints Pursued Before the Equality Courts 

 
Both the DOJ&CD Annual Reports and the NOC tool provide information on the type of 
complaint, namely the nature of the violation involved. In this regard, it is worth mentioning 
that initially the DOJ&CD was reporting on the number of cases in relation to the following 
violations: racial discrimination, hate speech, unfair discrimination, gender (in)equality, 
harassment and humiliation. However, the categories contained in the more recent DOJ&CD 
Annual Reports seem to be more aligned to the types of violations contained in PEPUDA. 
Similarly, the NOC tool seems to align its methodology to the types of rights breaches specified 
in PEPUDA. Both sources, however, treat complaints involving breaches of more than one right 
as a separate category and code them as such (e.g., hate speech and harassment is coded as a 
separate category.) 
 
As can be observed below, both sources show that complaints about unfair discrimination were 
the most common followed by hate speech and then harassment.  

 

Table 2: Number of Complaints before Equality Courts per Type of a Prohibited Conduct 

Type of the Complaint DOJ&CD Annual Report NOC Annual Report 

  2017/18 2018/19 2017/18 2018/19 

Dissemination and publication that unfairly 
discriminates 

4 10 4 10 

Harassment  15 22 17 22 

Hate Speech 83 140 89 140 

Unfair Discrimination 107 258 112 258 

Unfair discrimination, dissemination and 
publication that unfairly discriminates 

2 2 2 0 

Unfair discrimination, hate speech 15 29 15 28 

Unfair discrimination, hate speech, 
dissemination and publication that unfairly 
discriminates 

2 7 2 0 

Unfair discrimination, hate speech, 
harassment 

8 5 8 1 

Hate speech, harassment     1 2 

Unfair discrimination, harassment     1 5 

Hate speech, dissemination and publication 
that unfairly discriminates 

    0 7 

TOTAL 236 473 251 473 

Source of Data: DOJ&CD Annual Reports 2017/2018 and 2018/19 as well as 2018/19 NOC Annual Report on Equality Courts 

 
The NOC tool provides for further categorisation of complaints based on unfair discrimination 
by introducing “subtypes” which detail the grounds for a violation. The table below indicates 
that race remains the most common ground for discrimination with a 50% increase from 
2017/18 to 2018/19. Race is followed by “any other ground” and then religion, disability and 
gender.  
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Table 3: Unfair Discrimination – Grounds as per NOC 

Complaint Sub Type 2017/18 2018/19 

Race 48 109 

Any other ground that undermines 
human dignity 

11 33 

Religion 3 20 

Disability 0 17 

Gender 0 14 

Culture 8 8 

Belief 0 7 

Ethnic 1 7 

HIV Status 6 7 

Age 2 6 

Sexual Orientation 9 6 

Conscience 4 5 

Birth 5 0 

Pregnancy 1 0 

Sex 0 0 

Not Indicated 0 18 

Grand Total 112 257 

Source of Data: The table has been extracted from the 2018/19 NOC 
Annual Report on Equality Courts. 

 
b. Outcomes of Cases  

 
The DOJ&CD Annual Reports do not include any information on the progress of cases before 
the Equality Courts, even though such information was part of annual reports before 2016. 
Currently, the NOC Annual Report is the only source that contains information on progress or 
outcomes regarding proceedings before the Equality Courts. The NOC Annual Report 2018/19 
includes information on the cases registered, finalised and withdrawn. What is striking is the 
poor percentage of cases that are finalised annually. In this regard, the data indicate that in 
2017/18 out of 251 cases registered only 30 were finalised and 7 withdrawn. The outcome is 
even worse for the year 2018/19, when 473 cases were enrolled before the Equality Courts but 
only 29 finalised (6%) and 10 withdrawn. 

 
According to the study by Judge and Emdon, over a period of six years (2012-2017) a large 
number of cases was also either dismissed (26%) or referred to other fora (23%) that included: 
CGE, ombudsman, civil court, the Directorate of Public Prosecutions, the Labour Court, SAPS, 
and the SAHRC.32 Judgements were given only in 39 cases (10%).33 
 

c. Profile of Complainants and Respondents  
 
The NOC Annual Report also provides information on the profile of complainants by 
disaggregating this information by gender, population group, disability and age. Accordingly, 
the 2018/19 NOC Annual Report indicates that: 

 
32 Judge and Emdon, 2018, p. 53.  
33 Ibid.  
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Generally, more males than females report cases to the Equality Courts with 257 men filing a 
complaint before the Equality Courts in 2018/19 as compared to 205 women. A total of 11 
people did not specify their gender. This indicates an increase in the number of women 
reporting, as in 2017/18 almost twice as many men as women filed a complaint in the Equality 
Courts (83 women and 165 men).34 According to the report by Judge and Emdon, however, 
these differences across sex are negligible when one looks at the overall number of 
complainants across the years.35 

 
The NOC Annual Report distinguishes only a physical disability. According to the information 
therein, 18 cases (3%) were reported by physically handicapped people in 2018/19 as 
compared to 4 cases (1,6%) filed in 2017/18.36 

 
The large majority of all complaints before the Equality Courts in 2018/19 were filed by Black 
Africans (75%) followed by Whites (10%); Coloured (7%) and Indian persons (6%). Similarly, in 
2017/18 Black Africans constituted the majority of all complainants (63%) followed by Coloured 
(13,5%), and Indians (11%) and Whites (11%).37 

 
The data contained in the 2018/19 NOC Annual Report shows that in 2018/19 over 45% of 
complainants were between the ages of 20 and 40 years old followed by complainants between 
the ages of 41 and 60 (40%). In 2017/18, the majority (54,5%) of all complainants were aged 
between 20-40, followed by those in the age group of 40-60 (35%).38 
 
Similarly, as with the complainants, the 2018/19 NOC Annual Report provides information on 
the profile of respondents before the Equality Courts. In this regard, the report indicates that:  

 
Most of the respondents were male both in 2017/18 (47%) and 2018/19 (50,5%). In 2017/18, 
19% of all complaints were against companies, while in 2018/19 the percentage dropped to 
11%. This can be explained by the fact that in 2018/19 the overall number of complaints 
increased significantly from 251 to 473 with a number of companies as respondents increasing 
only slightly – from 48 in 2017/18 to 52 in 2018/19.39 

 
The largest proportion of respondents were Whites both in 2017/18 (33%) and in 2018/19 
(31,5%), followed by Africans in 2018/19 (31%) and in 2017/18 followed by companies 
(21,5%).40 

 
As opposed to complainants who predominantly belonged to the age group 20-40, the majority 
of respondents both in 2017/18 (41%) and 2018/19 were in the age of 41-60 (46%) followed 
by those aged 20-40 years. About 10% of respondents did not indicate their age in both 
reporting periods.41 

 
34 2018/19 NOC Annual Report, p. 6.  
35 Judge and Emdon, 2018, p. 55. 
36 2018/19 NOC Annual Report, p. 6.  
37 Ibid, p. 7. 
38 Ibid, p. 8.  
39 Ibid, p. 8.  
40 Ibid, p. 9. 
41 Ibid, p. 10.  
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d. Reported Equality Court Cases 

 
As reported by Judge and Emdon, in a 13-year period, from 2004 to 2017, SAFLII recorded 
only 30 reported Equality Court judgments. The study of the NOC equality tool has further 
allowed Judge and Emdon to estimate that “while this may seem low it could be as high as 
35% of all judgments.”42 Based on our current research, one additional judgment was 
reported by SAFLII in 201843 and five in 2019 (see the Table 4 below).44 
 
 
 

 
42 Judge and Emdon, 2018, 57.  
43 S v Neotel (Pty) Ltd (EQ2/2015) [2018] ZAEQC 1; 2019 (1) SA 622 (GJ) (31 July 2018). 
44 Strydom v Black First Land First (11/2018EQJHB) [2019] ZAEQC 1 (6 May 2019); Nelson Mandela Foundation 
Trust and Another v Afriforum NPC and Others (EQ02/2018) [2019] ZAEQC 2; [2019] 4 All SA 237 (EqC); 2019 
(10) BCLR 1245 (EqC) (21 August 2019); P and Another v Dutch Reformed Church of South Africa and Another 
(EQ1/2019) [2019] ZAEQC 3 (26 August 2019); September v Subramoney NO and Others (EC10/2016) [2019] 
ZAEQC 4 (23 September 2019).  
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Table 4: Summaries of Cases before the Equality Courts as reported on SAFLII in 2018 and 2019 
 
Year Subject matter/type of 

discrimination 
Complainant Respondent Judgment Remedy 

2018 Sexual harassment, gender-
based discrimination, 
prevention of access to justice 

S Neotel (company, on 
behalf of its senior 
executive ‘G’) 

Ruled in favour of the 
complainant 

Case referred to Labour Court within 20 days, 
respondent to cover complainant’s legal costs. 

2019 Hate speech, incitement of 
violence based on race 

Strydom (assisted by South 
African Human Rights 
Commission) 

Black First Land First 
(political party) 

Ruled in favour of the 
complainant 

Respondent ordered to remove all social 
media posts containing #LandorDeath, remove 
the slogan from its official T-shirts and website, 
and write an apology to SAHRC by 6 June 2019. 
Court also requested the clerk to submit the 
case to the Director of Public Prosecutions for 
possible criminal proceedings against the 
respondent. 

2019 Hate speech Nelson Mandela Foundation 
Trust, later joined by the 
SAHRC 

Afriforum (political party), 
later joined by the Minister 
and Department of Justice 
and Correctional Services  

Ruled in favour of the 
complainant 

Minister and Department of Justice and 
Correctional Services communicated their 
intention to correct the Equality Act, Section 
10’s ambiguous wording to include nonverbal 
hate speech.                                  
 
The court found that the apartheid flag is a 
symbol of white supremacy, black 
disenfranchisement and suppression. The 
court found that any gratuitous display of the 
apartheid flag is hate speech, except for 
artistic, scientific, academic, historical or 
journalistic use of the symbol, which does not 
incite harm against black people. The court 
further found that hate speech is not included 
in the right to free speech.  
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2019 Religious-, Gender- and Class-
based discrimination 

Mr and Mrs P Dutch Reformed Church of 
South Africa 

Case dismissed The court argued that this assessment was 
unfounded and that no discrimination took 
place.  

2019 Gender-based harassment and 
discrimination 

Ms Jade September Mr Subramoney (Head of 
Helderstroom Correction 
Centre); the Minister of 
Justice and Correctional 
Services; Mr Modise 
(National Commissioner of 
Correctional Services); and 
Mr Visagie (Head of 
Malmesbury) 

Ruled in favour of the 
complainant 

The court found that the applicant was 
discriminated against and harassed based on 
her gender identity, which constituted a 
human rights violation. The court ruled that 
she be allowed to express her gender identity 
as a woman. This was a hallmark case for 
transgender prisoners, as all transgender 
prisoners are now entitled to the right to 
express their gender identity while 
incarcerated.  

2019 Hate speech  Pravin Gordhan Julius Malema Ruled in favour of the 
respondent 

The court dismissed Malema’s speech as 
metaphorical self-aggrandisement with no 
physical consequence, intended to rouse EFF 
supporters, and ordered the applicant to cover 
the respondent’s legal costs. 
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e. Statistics on the Equality Courts – Conclusions 

 
Whereas some conclusions can be drawn from the above statistics, these do not represent the 
prevalence of various forms of discrimination for a number of reasons: 

 
The above statistics are not comprehensive and should rather be treated as a “snapshot” of a 
number and nature of cases before the Equality Courts. While there is potential to further build 
and develop the NOC mechanism for data collection, more regularity and thoroughness is 
needed in collecting data and information from the Equality Courts by DOJ&CD. Moreover, it 
seems that while data and information in the DOJ&CD Annual Reports and NOC Annual Reports 
has been aligned to some extent, there still exist discrepancies that must be addressed. 
Accordingly:  
 

• The court clerks should be obliged to provide relevant data on the cases before the 
Equality Courts and this should be incorporated into their performance agreement and 
evaluation forms; 
 

• Data collection and the usage of relevant forms and templates should be part of a 
training for court clerks; 

 

• The statistics used in the DOJ&CD and NOC Annual Plans should be aligned with each 
other. Ideally, the DOJ&CD should use one system of data collection for the equality 
courts; 

 

• There should be an obligation imposed on the magistrates/judges that judgments from 
the equality courts are sent to SAFLII for publication on the website. 

 
The above statistics only capture the cases that have been reported thus leaving a large number 
of cases that have never been brought to light. In this regard, the Equality Courts constitute 
only one of many fora, where individuals or/and companies, institutions etc., can institute 
proceedings where their right to equality has been violated. As observed by Judge and Emdon 
in their study, often when legal counsel are involved they advise their clients against submitting 
the case before the equality court and instead encourage the clients to file a crimen juria or 
defamation complaint.45 

 
Moreover, it can be concluded that Equality Courts are largely under-utilised and face serious 
challenges. As already mentioned earlier in this report, only half of the magistrate courts were 
been designated as equality courts in 2019, and among those only 50 on average were 
 in fact active every year.46 This means that the equality courts are far from operating at their 
full capacity and therefore, the number of cases that eventually are brought before the courts 
cannot be demonstrative of the actual level of discrimination in the country. The major 
challenges that the equality courts are faced with include:  

 

 
45 Judge and Emdon, 2018, p. 22.  
46 Judge and Emdon, 2018.  
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• Lack of adequately trained personnel and willingness on the part of legal professionals 
to preside at the equality courts. In this regard, in 2017, the High Level Panel on the 
Assessment of Key Legislation and the Acceleration of Fundamental Change found that 
the courts are “hamstrung by the attitude of some presiding officers towards 
adjudicating Equality Court cases, poor training of magistrates and clerks, understaffing, 
insufficient infrastructure and lack of promotional materials”.47 
 

• Lack of awareness of the Equality Act and the Equality Courts among the general public 
and court officials as well as legal practitioners.  

 

• Procedural issues before the equality courts. In this regard, Judge and Emdon note that 
cases take months or even years to resolve and that  

 
In practice, complainants who face material deprivation or are otherwise marginalised, 
and then also unrepresented, are at a considerable disadvantage when confronted by a 
respondent with legal representation. Without support from institutions such as the 
SAHRC and CGE, ordinary people might be severely limited in their capacity to adequately 
institute and proceed with a claim.48  

 

• The access to courts has paradoxically been more challenging for those who are already 
socially and economically marginalised. Holness and Rule posit that  
 

[t]he growing jurisprudence of physical accessibility cases before the Equality Courts 
indicates a willingness by the judiciary to give effect to the equality rights of persons with 
disabilities. However, litigants are unlikely to bring claims of systemic discrimination 
before Equality Courts unless these social and physical barriers to accessing justice are 
addressed.49 

  

 
47 Parliamentary High-Level Panel on the Assessment of Key Legislation and the Acceleration of Fundamental 
Change, November 2017, p. 517 as cited in Judge and Emdon, 2018, p. 16.  
48 Judge and Emdon, 2018, p. 20.  
49 Holness, W. and Rule, S. 2014. ‘Barriers to Advocacy and Litigation in the Equality Courts for Persons with 
Disabilities’, Potchefstroom Electronic Law Journal 17(5), p.1945 as cited in Judge and Emdon, 2018, p. 16.  
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The SAHRC 
 
The Equality Courts are not the only institutions that deal with instances of discrimination and 
other violations of the right to equality. Other institutions include the SAHRC and CGE. 
Accordingly, 
 

The major role both Commissions play is to receive and deal with complaints internally, either 
through mediation, conciliation and negotiation, or through undertaking investigations. In the 
latter case, a hearing is conducted and parties are permitted to have legal representatives, 
witnesses may be subpoenaed, documents attached, and premises searched. The investigations 
make findings and recommendations that generally direct the respondent, similar to a court 
order.50 

 
The information that is drawn from preliminary statistics provided by the SAHRC shows that in 
2018/19, it had 5 268 complaints on record, which demonstrates a slight increase from the 
previous year (2.4%), when 5 144 complaints were recorded. The number of new complaints 
that were received in 2018/19 dropped by 8% from 2017/18, whereas the number of 
complaints accepted grew by 12% in 2018/19 as compared to 2017/18. The number of finalised 
complaints also slightly decreased in 2018/19 (by 5%).51 
 

Table 5: Total Number of Complaints before the SAHRC 

 
Source of Data: Information is drawn from preliminary statistics provided by the SAHRC 

 
 
The number of equality complaints in 2018/19 increased slightly from 2017/18 and constituted 
the majority of all complaints (15%) in 2018/19, followed by complaints about socio-economic 
rights (11%); just administrative action (8.5%); and human dignity (8%).52 

 
50 Judge and Emdon, 2018, p. 37.  
51 Information is drawn from preliminary statistics provided by the SAHRC.  
52 Ibid.  
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Table 6: The Four Top Rights Violations as per Complaints filed before the SAHRC 

 

Source of Data: Information is drawn from preliminary statistics provided by the SAHRC 
 
 
Based on information received from the SAHRC, the complaints related to equality rights can 
be further disaggregated on the basis of ‘prohibited grounds’ as contained in PEPUDA. Firstly, 
it can be observed that a number of equality complaints for each type, apart from language 
and birth, culture, sex and conscience, increased in 2018/19 as compared to the previous year. 
Secondly, the large majority of equality complaints in 2018/19 were related to race (65%), 
followed by disability (10%) and sexual orientation (6%).53 Based on the preliminary statistics 
obtained from the SAHRC, it appears that most equality complaints were filed in Gauteng 
(26%), Western Cape (23%) and Kwa-Zulu Natal (15%). The remaining provinces recorded a 
significantly lower number of complaints.54 

 

Table 7: Equality Complaints Received by SAHRC  

Equality Complaints - Basis 2017/18 2018/19 

Race 496 509 
Disability 80 76 
Sexual Orientation 38 50 
Ethnic or Social origin 30 31 
Religion 29 35 
Any other ground 25 40 
Gender 21 16 
Age 15 14 
Language and Birth 5 3 
Culture 3 3 
Colour 2 3 
Sex 1 1 
Marital Status 1 0 
Pregnancy 0 1 
Belief 0 1 

 
53 Ibid.  
54 Ibid.  
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Total 746 783 
Source of Data:  Information is drawn from preliminary statistics 
provided by the SAHRC.  

 
 

The CGE 
 
The CGE does not provide much information regarding its complaints handling procedures in 
its Annual Report. In 2017/18, the CGE opened 891 cases and, according to its Annual Report, 
“[m]ost complaints were opened in Limpopo, Eastern Cape and Mpumalanga with gender-
based violence, maintenance, gender discrimination and general discriminatory the most 
reported complaints during the financial year.”55 
 

Other Mechanisms – National and Provincial LGBTI+ Task Teams  

 
1. National and Provincial Task Teams 

 
The National Task Team (NTT) on Gender and Sexual Orientation-Based Violence Perpetrated 
Against LGBTI+ persons and the Provincial Task Teams (PTTs) were created by the DOJ&CD to 
coordinate government and local efforts aimed at addressing discrimination and violence 
against the LGBTI+ community, and to promote and raise awareness about their rights. The 
NTT developed the National Intervention Strategy for the LGBTI+ Sector (NIS), which was 
launched by the Minster of Justice in April 2014. Apart from addressing the violence and 
criminal conduct targeting the LGBTI+ community, one of the NTT’s long-term outputs is to 
strengthen public service institutions to deal with LGBTI+ issues including discrimination and 
hate crimes. 

 
The NTT created a Rapid Response Team (RRT) that operates at the national level and is 
responsible for monitoring, attending to and recording of hate crimes against the LGBTI+ 
community, and for developing an electronic tool which will (amongst other functions) outline 
all hate crimes cases, promote accurate tracking of cases and promote early identification of 
delays. The national RRT also raises awareness about LifeLine SA’s Stop Gender Violence 
Helpline and collects and disseminates best practices in preventing and addressing hate crimes. 
Most importantly, the RRT implements a multi-disciplinary integrated response in addressing 
LGBTI+ hate crimes by bringing together local respondents to LGBTI+ hate crimes, the SAPS, 
the National Prosecuting Authority (NPA), the judiciary, and correctional services.  

 
Each Provincial Task Team (PTT) must have a RRT which allows for PTT members (civil society 
and government) to assist LGBTI+ people in accessing justice. The RRT was created to 
specifically monitor incidents against the LGBTI+ community, with an emphasis on addressing 
high levels of violence against LGBTI+ people.  
 
 
 
 

 
55 CGE, Annual Report 2017/18, p. 49.  
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2. Monitoring and Reporting Mechanism by the Rapid Response Teams  
 

The NTT as well as RRT have established a reporting and monitoring system of cases that relate 
to discrimination and hate crimes against LGBTI+ people. As per the system developed, the 
provincial RRTs complete a reporting template that outlines the nature of cases (e.g., where 
the incident took place and parties who were involved) and forwards all the information to the 
national RRT once a month. The national RRT meets once a month at the DOJ&CD offices in 
Pretoria to review all cases nationally reported by the provincial RRTs. At the national RRT, 
senior government officials from the DOJ&CD, the NPA and SAPS (as well as several LGBTI+ 
CSOs who are part of the RRT) are given summaries of the cases. These cases are then reviewed 
and monitored, and areas of concern are discussed. In particular, the national RRT can take 
action to facilitate investigations and prosecutions of LGBTI+ cases by linking the LGBTI+ 
community with investigators as well as putting significant pressure on SAPS and NPA officials 
to ensure that investigations and prosecutions are properly pursued. 

 
The national RTT keeps all the information related to the particularity of reported cases 
confidential; however, some information was shared with us regarding the way in which the 
information on the cases is reported by the PTTs to the NTTs. Whereas there exists a template 
for a case reporting, it is rather general and only requests a short summary of the case and a 
progress made on the case by the SAPS or NPA. The template serves the purpose of tracing the 
progress of the cases rather than providing detailed information on each case. For this reason, 
any statistical information is difficult to obtain from the template. Moreover, the reporting 
mechanism seems to be focused on the LGBTI+ hate crimes and does not include 
discrimination, hate speech or other forms of intolerance that do not amount to a hate crime. 
The categories of hate crimes that are monitored by the RRTs contain: murder, rape, sexual 
assault or assault causing grievous bodily harm.  
 
While the reporting mechanism described above is the only functioning mechanism that allows 
for data collection on the incidents of violence and discrimination against LGBTI+ people, it 
faces a number of challenges: 

 

• The reporting rates of incidents of violence and discrimination against the LGBTI+ 
community is low given the stigma associated with the incidents, lack of family support 
or vulnerability to secondary victimisation in light of the unprofessional conduct by SAPS 
officials and/or first respondents i.e., health care providers. For these reasons, any 
statistical data will not be reflective of the level of discrimination against the LGBTI+ 
community.  
 

• Some PTTs do not have effective RRTs that would allow for effective monitoring. 
Moreover, the reporting by RRTs is not regular with some RRTs not reporting at all.  

 

• The reports by RRTs are based on the information collected by the police, NPA or the 
judiciary. It means that any gaps in data collection as performed by these entities are 
duplicated in the reports by the RRTs. In this regard, the following should be stressed: 

 

• Generally, SAPS officials do not record the sexual orientation, gender identity or 
expression of the person reporting the incident. By way of example, although they may 
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record ‘male’ because that is what is on a person’s ID, that person may actually be a 
transgender woman and therefore, should be considered ‘female’. This makes it hard 
to track levels of violence against LGBTI+ people. 

 

• SAPS generally is not aware of the need to ask additional follow up questions that could 
contribute to a judgement of hate crime or hate speech. For instance, SAPS officials may 
ask for the basic facts, but forget to ask if the perpetrator used hate speech during the 
attack, or if the attacker otherwise indicated that the attack was linked to someone’s 
sexual orientation and/or gender identity expression.  

 
Table 8: Number of Cases Reported through 

RRTs 
  2018 2019 

In courts 16 12 

Investigation 13 10 

Withdrawn 3 5 

Closed 2 
 

Conviction 5 
 

Total 39 27 

Data obtained from the RRTs.  

 
Whereas from the statistical point of view the RRTs reporting mechanism is not helpful, it has 
nevertheless proved successful in putting necessary pressure on the Hawks and the NPA to 
adequately investigate and prosecute hate crimes targeting the LGBTI+ community. This has 
been made possible due to high-level governmental officials, NPA and SAPS representatives 
together with civil society being part of the national RRT and NTT that meet on a monthly basis 
and therefore provide capability for addressing the challenges promptly and without delay. As 
it was explained, “if a case does reach the national RRT, we are pretty good at ensuring that the 
case is resolved; however, when PTTs do not report cases to the national RRT things can slip 
between the gaps.” 
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Cases Summaries from the Equality Courts 2018-2019 as per SAFLII 
 

1. S v Neotel (Pty) Ltd   
 

This case56 is based on an alleged incident of rape after drugging (‘date rape’) by a senior 
executive ‘G’ (represented by the respondent, Neotel) against a Neotel employee (the 
complainant). The complainant was allegedly called to the executive’s home on the pretext of 
collecting work-related material. The respondent prevented the complainant from accessing 
justice, by interfering with the SAPS investigation and suppressing her complaint within the 
company, after the complainant reported the incident to both SAPS and the company. The 
complainant argued that the respondent’s conduct amounted to gender-based discrimination 
and harassment through the abuse of corporate power. This allegedly deprived her of her 
Constitutional right to access to justice, exacerbated by the respondent’s interference with the 
SAPS investigation.  
 
The respondent argued for a special plea that the Equality Court’s jurisdiction be ousted 
because the alleged incident took place outside of the workplace.   
 
The court held that the Equality Act and Employment Equity Act are not the main focus here, 
as the complainant argued. The court, however, found that this case concerns the conduct of 
Neotel allegedly attempting to avoid reputational damage by derailing the complainant’s 
efforts to access justice. The relief sought by the complainant was broader than that which 
could be granted under the Employment Equity Act. The court thus referred the complainant 
to amend her case and take it to the Labour Court within 20 days, and ordered the respondent 
to cover her legal costs.  
 
2. Strydom v Black First Land First  

 
This case57 was brought to court by Lucy Strydom (the complainant), a white South African 
assisted by the SAHRC, against Black First Land First (BFLF, the respondent) a political party. 
The complainant argued that the slogans used by BFLF constituted hate speech and incitement 
of violence against white South Africans based on their race. These slogans include “Kill the 
farmer, kill the boer”; “Dubula Ibunu” (“shoot the boer”); “one settler, one bullet”; and “land 
on death”.  
 
The respondent argued that only one of these slogans were attributable directly to their 
members (“land or death”), and that this fell under the right to Freedom of Expression. They 
further argued that these slogans were the result of institutionalised land theft in Section 25. 
The respondent claimed that the case was an attempt by the complainant to prevent BFLF from 
running in the national election on 9th May.  
 
The court found that “land or death” constitutes hate speech as the majority of land owners in 
South Africa are white. The other slogans were disregarded as the respondent claimed they 
were not their own. The respondent was ordered to remove all social media posts containing 
#LandorDeath, to remove the slogan from its official T-shirts and website, and to write an 

 
56 S v Neotel (Pty) Ltd (EQ2/2015) [2018] ZAEQC 1; 2019 (1) SA 622 (GJ) (31 July 2018). 
57 Strydom v Black First Land First (11/2018EQJHB) [2019] ZAEQC 1 (6 May 2019). 
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apology to the SAHRC to be published on their website by 6 June 2019. The court also requested 
the clerk to submit the case to the Director of Public Prosecutions for possible criminal 
proceedings against the respondent.  
 
3. Nelson Mandela Foundation Trust and Another v Afriforum NPC and Others 

 
This case58 dealt with the question of whether displaying the old apartheid flag constitutes hate 
speech, unfair discrimination and harassment against Black people, and even the LGBTI+ 
community (as argued by Johannesburg Pride). It was brought to court by the Nelson Mandela 
Foundation (the complainant) against Afriforum (the respondent), who were later joined by the 
SAHRC and the Ministry of Justice and Correctional Services respectively. Johannesburg Pride 
NPC and the Federasie van Afrikaanse Kultuurvereniging NPC (FAK, Federation of Afrikaans 
Cultural Associations) were friends of the court, for the complainant and the respondent 
respectively.  
Afriforum argued that displaying the apartheid flag is protected by the right to freedom of 
expression in the Constitution, and that section 10 of the Equality Act guards against ‘words’, 
but the flag as a ‘symbol’ (not a word) does not fit this category. The SAHRC argued that Section 
10 of the Equality Act is unConstitutional if it does not include hate symbols like the flag in its 
definition of hate speech. This court thus acted as Equality Court and High Court. The Ministry 
of Justice and Correctional Services communicated their intention to correct the legislature’s 
ambiguous wording to include non-verbal hate speech.  
 
The court found that symbols exist within a historical context, and through this lens, both 
domestically and internationally, the apartheid flag is a symbol of white supremacy, Black 
disenfranchisement and suppression. The court justified a wide interpretation of Section 10, 
and found that any gratuitous display of the apartheid flag is hate speech, except for artistic, 
scientific, academic, historical or journalistic use of the symbol, which does not incite harm 
against Black people. The court further found that hate speech is not included in the right to 
free speech.  
 
4. P and Another v Dutch Reformed Church of South Africa and Another  

 
This long-standing case59 is an intra-family dispute about children who were allegedly abused 
by their biological father. The children’s grandparents, the complainants, were joined originally 
by their daughter, the children’s mother. It was initially brought to court in 2008 and remained 
unresolved in 2019. The case was complicated by the mother’s claim that her father (first 
complainant) had molested her as a child. This meant that the safest place for the children to 
stay was unclear, as both their father and grandfather were accused of sexual and abusive 
behaviour. Matters were further complicated by the complainants’ rejection of the social 
worker’s (Mrs JvR’s) report, which alleged that the conflict-ridden relationship between the 
children’s parents and grandparents meant that the children’s best interests were not 
considered. The complainants were not represented by lawyers.  
 

 
58 Nelson Mandela Foundation Trust and Another v Afriforum NPC and Others (EQ02/2018) [2019] ZAEQC 2; 
[2019] 4 All SA 237 (EqC); 2019 (10) BCLR 1245 (EqC) (21 August 2019). 
59 P and Another v Dutch Reformed Church of South Africa and Another (EQ1/2019) [2019] ZAEQC 3 (26 August 
2019). 
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The respondent, the Dutch Reformed Church of South Africa, is involved by virtue of Mrs JvR’s 
membership of its congregation. The complainants argue that Mrs JvR’s negative report was a 
ploy to take their grandchildren away as they are members of a different church, which they 
interpreted as discrimination on religious grounds. The complainants also argued that Mrs JvR 
discriminated against them by misgendering them on her form. The court found that the 
complainants were not discriminated against based on their religion or gender, the former 
being a misinterpretation of Mrs JvR’s concern about the children’s safety and the latter a 
typing error. The complainants further argued that Mrs JvR was disparaging about their 
qualifications, which was construed as class-based discrimination. The court argued that this 
assessment was unfounded and that no discrimination took place. The case was dismissed.  
 
5. September v Subramoney NO and Others  

 
This case60 involves gender-based harassment and discrimination under section 8 of the 
Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000 (PEPUDA). The 
applicant, Jade September, currently incarcerated at Malmesbury Medium Correctional Centre 
(Malmesbury), is a transgender person. She desires to express her gender identity as a woman 
while in prison. This includes addressing her using female pronouns, and allowing her to express 
her gender identity physically. The applicant was born, and currently is, anatomically male, 
though she intends to undergo medical treatment to physically transition into her female 
identity. There are four respondents: Mr Subramoney (Head of Helderstroom Correctional 
Centre); the Minister of Justice and Correctional Services; Mr Modise (National Commissioner 
of Correctional Services); and Mr Visagie (Head of Malmesbury Medium Correctional Centre). 
Gender Dynamix was a friend of the court supporting the applicant. 
 
The applicant was incarcerated in 2015, for 15 years, for murder and theft. She argued that she 
was prevented from, and punished for, expressing her identity as a woman several times in 
prison, which ultimately led to her suicide attempt in 2017. There were some short periods 
when her gender expression was allowed, particularly in Pollsmoor and initially in 
Helderstroom. The respondents argued that the applicant’s gender identity is irrelevant as she 
was born anatomically and legally male and remains so, and that they could not allow her to 
express her gender identity as this would result in sexual assault in the male prisons.  
 
The court found that the applicant was discriminated against and harassed based on her gender 
identity, which constituted a human rights violation. This was a hallmark case for transgender 
prisoners, as all transgender prisoners are now entitled to the right to express their gender 
identity while incarcerated.  
 
6. Gordhan v Malema and Another  
 
This was a political case61 about alleged hate speech (under Section 10 of the Equality Act) 
toward ANC leading member Pravin Gordhan (the applicant), by EFF frontman, Julius Malema 
(the respondent). The Freedom of Expression Institute acted as a friend of the court.  
 

 
60 September v Subramoney NO and Others (EC10/2016) [2019] ZAEQC 4 (23 September 2019). 
61 Gordhan v Malema and Another (EQJHB 5/2019) [2019] ZAEQC 5 (31 October 2019). 
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This case is centred on a speech made by the respondent on 20th November 2018, borrowing 
from his colleague Floyd Shivambu’s blogpost, in which he referred to the applicant as: “a dog 
for White Monopoly Capital” who must be “hit”; “[hating] Africans”; and the claim that fighting 
‘Pravin’ would lead to “…casualties. There may even be loss of life”.  
 
The complaint was laid initially in the Magistrates' Court sitting in the capacity of the Equality 
Court. The matter was set down to be heard. At that stage, by consent, that court made an 
order transferring the matter to the High Court sitting in the capacity as an Equality Court. The 
court dismissed this speech as metaphorical self-aggrandisement with no physical 
consequence, intended to rouse EFF supporters, and ordered the applicant to cover the 
respondent’s legal costs.  
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